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Institute (an institution that congregates academics from different regions of the world) 
could be taken into consideration (not in the draft conclusion, but rather in the 
corresponding commentary). 

Chapter VII: Crimes against humanity. 

Mr. President, 

Concerning chapter VII, on crimes against humanity, the Spanish delegation wishes to 
congratulate Mr. Sean D. Murphy, for his first report on the matter, starting point of the 
four draft articles provisionally adopted by the International Law Commission in 2015, 
with commentaries. The quality of the texts adopted up until now foretells a good final 
result. 

Clearly the Commission's work has been eased by the existence of previous conventional 
instruments. In particular, the Statute of the ICC, which provides the definition of crimes 
against humanity, found in draft article 3. But also the treaties applicable to other 
international crimes, such as the 1948 Convention on the Prevention and Punishment of the 
Crime of Genocide. 

To this regard, the Spanish delegation considers that, following the steps of the 
aforementioned Convention on the Prevention and Punishment of the Crime of Genocide, 
the content of draft article 1 ("The present draft articles apply to the prevention and 
punishment of crimes against humanity") could be the title of the Draft Articles to be 
adopted by the Commission and later submitted to the United Nations General Assembly 
('International Law Commission Draft articles on the prevention and punishment of crimes 
against humanity'). Draft article 1 could therefore be suppressed. Furthermore, its wording 
is not entirely satisfactory. It does not seem technically correct to state that the draft articles 
"apply" to the prevention and punishment of crimes against humanity, but it would rather 
be more suitable to say the draft articles "concern" the prevention and punishment of 
crimes against humanity. 

Regarding draft article 4, the content of paragraph 2 must be moved somewhere else, since 
stating that "No exceptional circumstances whatsoever ( ... ) may be invoked as a 
justification of crimes against humanity" has no relation with the heading of the draft article 
('Obligation of prevention'), 



Mr. President, 

Turning to chapter VIII, referring to subsequent agreements and subsequent practice in 
relation to the interpretation of treaties, the Spanish delegation would like to thank the 
Special Rapporteur, Mr. Georg Nolte, for the third report submitted to the International 
Law Commission. There are currently eleven draft conclusions provisionally adopted by 
the Commission: five were adopted in 2013, another five in 2014, and one in 2015. 

We will focus on draft conclusion 11, on 'Constituent instruments of international 
organizations'. It is certainly a thought through text. Nonetheless, we hold three comments. 

Firstly, the draft conclusion would be clearer if it specifically stated that subsequent 
agreements, subsequent practice and other subsequent practice, mentioned in paragraphs 1 
and 2, refer to the agreements and practice of States parties to the constitutive treaty of the 
international.organization, either that of all of them (they would fall within article 31.3 of 
the 1969 Vienna Convention), or that of one or more of them (they would be included in 
article 32 of the Vienna Convention). We are aware that draft conclusion 4 already defines 
'subsequent agreement', 'subsequent practice' and 'other subsequent practice, pointing at 
the parties to the treaty in question, but profiting of the circumstance that, in the case of 
international organizations' constitutive treaties, States are Member States of the 
organization, a mention to the subsequent agreement and practice of "Member states" or 
one or more of them could be included. This would therefore further stress the difference 
with paragraph 3, whose object is the subsequent practice of the international organization 
qua ta/is. 

Secondly, considering that article 32 of the Vienna Convention does not refer to any kind of 
practice, it does not seem suitable to speak, at least in the Spanish version, of "subsequent 
practice under article 32". Instead, its interpretative value could be mentioned "by virtue of 
article 32". This observation is applicable to other draft conclusions adopting the said 
expression. 

Lastly, we believe that the object of paragraph 2 should be clearer stated, in order to, 
amongst other things, distinguish it immediately from that of paragraph 3. In our view, the 
content of paragraph 2 is is adopting 



may 'arise from' their reactions to the practice of an international organization in the 
application of a constituent instrument. Alternatively, subsequent agreements and 
subsequent practice of States parties to a constituent agreement may be 'expressed in' the 
practice of an international organization in the application of a constituent instrument". 
From this, we infer that the practice of an international organization may trigger an 
agreement or a practice of States, either to react against it, or to acknowledge it. But the 
remainder of the commentary does not follow that path. As we have already said, it rather 
refers to the fact that the agreement or practice of States may be contained or be reflected, 
however it might be, in the practice of an international organization. It would be, then, 
advisable to clarify what this paragraph refers to, to ensure that its wording and the 
commentary in question fully meet their purpose. 

Thank you very much, Mr. President. 
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