


In the light of prevailing uncertainties brought about by inconsistent arbitral awards, the 
delegation of Sri Lanka welcomes the guidance provided by the Study Group on the 
interpretation ofMFN clauses, and in particular its comprehensive review of the factors that may 
influence tribunals in interpreting MFN provisions. We also welcome the report's guidance in 
regard to the consequences that may arise from particular wording in MFN clauses, including 
how this wording might be treated by investment tribunals. These contributions will undoubtedly 
be of great value to States in considering how their investment agreements might be interpreted 
and what they might take into account in negotiating new BITs. 

The delegation of Sri Lanka has carefully noted the summary of conclusions contained in Part V 
of the report. We agree that the 1978 Draft Articles continue to be the basis for the interpretation 
and application ofMFN clauses today. However, they do not provide answers to all the 

interpretative issues that can arise in the current context with MFN clauses. This is particularly 

so in the context of developments subsequent to the 1978 Draft Articles, namely, the emergence 

of the World Trade Organization's Dispute Settlement Understanding (DSU), as well as the 
analysis ofMFN provisions in other bodies, such as the United Nations Conference on Trade and 
Development (UNCT AD) and the Organisation for Economic Co-operation and Development 
(OECD). 

We agree with the important conclusion that the interpretation of MFN clauses is to be 
undertaken on the basis of the rules for the interpretation of treaties as set out in Articles 31-33 of 
the Vienna Convention on the Law of Treaties (VCLT). This point is of particular importance in 
the light of recent practice of some tribunals, as pointed out in the report, to invoke, without an 
explicit legal basis, interpretative techniques that seemingly go beyond Articles 31-33. 
Notwithstanding the "mixed" nature of investor-state arbitration, we agree that an investment 
agreement is clearly a treaty, and as such it must be interpreted in accordance with the accepted 
rules of international law governing treaty interpretation. 

We also note that the Study Group has concluded that the application of MFN clauses to dispute 
settlement provisions in investment treaty arbitration, rather than limiting them to substantive 
obligations, has brought about a new dimension to thinking about MFN provisions and perhaps 
consequences that had not been foreseen by parties when they negotiated their investment 
agreements. While this is true, Sri Lanka takes the view that unless clearly worded, or there are 
particular contextual circumstances, an MFN provision cannot alter the conditions of access to 
dispute settlement. However, we 



In conclusion, Mr. Chairman, the Study Group is to be congratulated for producing guidance that 

is of practical utility to Members States and investment tribunals alike. We firmly believe that 
this contribution will go a long way towards ensuring greater 


