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Mr. Chair, 

 The following briefing is being provided in accordance with the programme of 

work for the two resumed sessions envisaged in General Assembly resolution 77/249, 

which the Sixth Committee adopted on Monday, 10 April 2023. We have been requested 

to present on the recommendation of the Commission regarding the draft articles on 

prevention and punishment of crimes against humanity. I propose first to make some 

general remarks about the Commission’s authority to make recommendations before 

discussing the 
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granted to the Commission by its Statute, which also purports to regulate the scope and 

types of recommendations that the Commission might make.  

In fact, by doing so, the Statute goes further and actually "$A:#"$8 that the 

Commission make a recommendation. Its work on a particular text is technically not 

complete without a recommendation for action having been made. This is different from 

other subsidiary bodies, which typically have the inherent right to make recommendations 

but which are not usually actually required to do so, and, in fact, may opt not to do so. 

As I have mentioned, the Statute purports to regulate the Commission’s 

recommendatory authority. This is done in Article 23, paragraph 1, which establishes four 
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 While I said that, formally speaking, the task before the Sixth Committee is 

procedural in nature, in the sense that a discussion on the substance of the text is not 

required per se, the Sixth Committee has, on occasion, 
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have played a seminal role in the development of the contemporary body of international 

law. 

 Such recommendatory function is thus arguably one of the most important 

responsibilities placed on the Commission. As a member of the Secretariat of the 

International Law Commission, I can confirm that the Commission takes the matter of each 

recommendation it makes 9$"2(8$"#):842. Each recommendation is debated extensively in 

the Commission, typically on the basis of a discussion and proposal contained in the final 

report of the respective Special Rapporteur. This includes undertaking an assessment of the 

suitability and viability of a text being developed to serve as a basis for the conclusion of 

an international convention. In doing so, the Commission routinely takes into account the 

comments made by States as to the final form of the text. Furthermore, the Commission 

typically adopts its recommendations by consensus, that is without a vote. They thus reflect 

the collective view of all 34 members of the Commission. 

 Nonetheless, having said all of this, in the final analysis, the question of whether or 

not to accept a recommendation of the Commission remains entirely in the hands of the 

Member States. 
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Mr. Chair, 
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international law, and in particular, international humanitarian law, international 

criminal law and international human rights law.” (para. (2) of the general 

commentary). 

The Commission, including its Drafting Committee, thus worked on that basis and with 

that goal in mind. 

Likewise, not only was the Commission consistent in its intention, but the member 

governments were also well aware throughout the process that the intended outcome of the 

Commission’s work would be a text meant to serve as a basis for an international 

convention. This is evident from the debates held in the Sixth Committee each year. 

Thus, upon adopting the draft articles on prevention and punishment of crimes 

against humanity, the Commission at its seventy-first session in 2019:   

“decided, in conformity with article 23 of its statute, to recommend the draft articles 

[...] to the General Assembly. In particular, the Commission recommended the 

elaboration of a convention by the General Assembly or by an international 

conference of plenipotentiaries on the basis of the draft articles.” 

In other words, formally speaking, the question now before the General Assembly, and in 

particular the Sixth Committee, is    

(1) whether or not to accept the recommendation of the International Law 

Commission;   

(2) And, if so, which procedure to follow, either:   

§ The elaboration of a convention by the General Assembly; or   
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§ The elaboration by an international conference of 

plenipotentiaries 

There is a further element in the recommendation that States may wish to consider.  The 

Commission also recommended that the future convention be negotiated “on the basis of 

draft articles”. In other words, the Commission’s intention was for the draft articles 

themselves to serve as the base text for any future negotiation. While there have been 

exceptions, it has been the traditional practice for the text developed by the Commission to 

serve as the base text for a subsequent treaty negotiation. 
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Mr. Chair, 
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choosing instead, for example, simply to bring the contents of its annual report to the 

attention of the General Assembly.  

An analysis of the work of the Commission, over the 74 years of its existence, 

reveals that it adopted approximately 44 recommendations. On some occasions it adopted 

multiple and even composite recommendations involving several possible steps, including 

sometimes possible alternative actions. In almost all cases the recommendation was for 

distinct action or actions to be taken by the General Assembly. Not all the 

recommendations made by the Commission were related to the adoption of texts, usually 

because of the nature of the document that was prepared, e.g. a report on a particular topic, 

or, in more recent times, “soft-law” instruments such as draft guidelines, draft conclusions 

and draft principles, which were not intended for adoption by the Assembly per se.  

Of the 44 recommendations made, the Commission proposed the conclusion of an 

international convention, either immediately or as a possible future outcome, on 27 

occasions. Of those, 14 recommendations were followed and resulted in the adoption of 17 

treaties (including protocols) either directly or indirectly on the basis of the proposal of the 

Commission. (In the case of the law of the sea, one recommendation resulted in four 

conventions.) 

§ Convention on the Territorial Sea and the Contiguous Zone, 1958 

§ Convention on Fishing and Conservation of the Living Resources of the High 

Seas, 1958 

§ Convention on the High Seas, 1958 

§ Convention on the Continental Shelf, 1958 
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§ Convention on the Reduction of Statelessness, 1961 

§ Vienna Convention on Diplomatic Relations, 1961 

§ Vienna Convention on Consular Relations, 1963 

§ Convention on Special Missions, 1969 

§ Vienna Convention on the Law of Treaties, 1969   

§ Convention on the Prevention and Punishment of Crimes against 

Internationally Protected Persons, including Diplomatic Agents, 1973 

§ Vienna Convention on the Representation of States in Their Relations with 

International Organizations of a Universal Character, 1975 

§ Vienna Convention on Succession of States in respect of Treaties, 1978 

§ Vienna Convention on Succession of States in respect of State Property, 

Archives and Debts, 1983 

§ Vienna Convention on the Law of Treaties between States and International 

Organizations or between International Organizations, 1986 

§ Convention on the Law of the Non-navigational Uses of International 

Watercourses, 1997 

§ Rome Statute of the International Criminal Court, 1998 

§ United Nations Convention on Jurisdictional Immunities of States and their 

property, 2004 

On four occasions, the General Assembly chose not to pursue the recommendation 

of the Commission that a convention be adopted 
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Mr. Chair, 

I wish to conclude this section of my briefing by pointing to a particular recent practice 

of the Commission concerning recommendations that a convention be concluded on the 

basis of a text it has developed. Earlier on I alluded to the fact that the authority of the 

Commission to make recommendations, granted to it under its Statute, should be 

considered in light of its practice over the years, which has varied and has included the 

adoption, on occasion, of composite recommendations. One such notable example is the 

recommendation it adopted in 2001 in connection with the draft articles on responsibility 

of States for internationally wrongful acts. 

Different from past recommendations, the Commission did not propose the taking of 

immediate action on the elaboration of an international convention. Instead, it adopted a 

two-step recommendation, whereby the Assembly was invited to first take note of the draft 

articles and to annex them to a resolution. In addition, the Commission recommended that 

the General Assembly “consider, at a later stage, and in light of the importance of the topic, 

the possibility of convening an international conference of plenipotentiaries to examine the 

draft articles on responsibility of States for internationally wrongful acts with a view to 

adopting a convention on the topic”. In other words, while the Commission took the view 

that the draft articles could indeed serve as the basis for an international convention, it 

preferred to leave the decision on the viability of such an outcome for the member 

Governments to take at a later stage and in light of subsequent developments. 
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As I said, I will refrain from going any further on such matters right now. Instead, I 

would simply refer interested delegations to the report the Secretariat will prepare for the 

eightieth session of the Assembly, in fulfilment of operative paragraph 6 of resolution 

77/97 on the responsibility of States for internationally wrongful acts, “on all procedural 

options based on precedents regarding action taken on other products of the International 

Law Commission”. That report will cover some of the specifics were the Assembly to 


