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I Introduction

With its proposal in 2001 for a so-called Sovereign Debt Restructuring Mechanism
(SDRM), the International Monetary Fund (IMF) triggered a debate about how best to reform

the process of restructuring sovereign debt. While the SDRM proposal was shelved by the
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the voluntary approach as reflected in proposed Codes of Conduct for stakeholders in the
sovereign debt process; and 4) the reliance on existing institutions, notably the Paris Club
(used for the restructuring of official bilateral debt) and the London Club (used for the
restructuring of commercial bank debt). We will leave a more detailed description of each
of these approaches for the final publication of this paper. Instead, for the purposes of this
paper, we will concentrate on considering an alternative approach for reforming the process
of sovereign debt restructuring: our approach focuses on the establishment of a permanent
international arbitral tribunal for resolving disputes arising in sovereign debt restructurings.

IL. Establishing a Sovereign Debt Tribunal for Sovereign Debt Restructurings

In an ideal world, perhaps the best and most comprehensive solution for addressing
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could, at least to a certain degree and depending on the ultimate shape of such an arbitral
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In contrast, our proposal envisages as a model something along the lines of the Iran-

United States Claims Tribunal, which was (and still is®) comprised of a small number of
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States Claims Tribunal and the debt rescheduling of Iraq after 2003."” The remarkable feature
of these two cases is that those tribunals became enacted after the rise of the crisis.

One cannot assume, however, that such an “ex post” result can be achieved in every
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In accordance with what we consider to be our pragmatic and modest approach, we

-ﬁ—aﬁ’ Tt e R Leard et A e g




11

what constitutes “sustainable debt” for the sovereign in question (in this
context, one might allow the IMF to make submissions on this matter even
though it is not a party to the arbitrafion, possibly subject to certain
confidentiality restrictions given the sensitivity of the information);

whether the underlying economic assumptions underpinning any particular

restructuring plan are reasonable or not;
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issues of inter-creditor equity, this necessarily can be done only for those issuances that
have their own respective arbitration clauses. The tribunal could then wei gh, for instance,

the different maturities, the risk level (rating) of each individual issuance, the promised

r;
g:ﬁ ¥ 1
i - ‘ﬂ
— |
|
¢ ¥ :
y




13

noted above, the parties to a sovereign debt issuance should consider whether the

tribunal’s competence should include the examination of whether or not the prerequisites

of such a default trigger have in fact materialized.

As to the second question, it should also be specified which side shall be allowed
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and thereby assist the parties in any ongoing efforts to reach a restructuring agreement.

In this light. mediation might be seen as a nsefnl megchanism for helpine the narties reach
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clauses (CACs). ‘
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Finally, if our proposal for the Sovereign Debt Tribunal can be successfully
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