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1.  The Applicant, a former Arabic Verbatim Reporter, with the Department for
General Assembly and Conference Management (iDGACMO), had his continuing
appointment terminated due to unsatisfactory performance by decision of the
Under Secretary-General for Management  Strategy, Policy  and
Compliance (RUSG/DMSPCO).

| B
2. 0On 30 July 2021, the Applicant was informed of the decision to terminate his

continuing contract effective immediately.

3. On 27 August 2021, the Applicant requested management evaluation of the

aforementioned decision.

4. On 8 October 2021, the Applicant filed an application before this Tribunal.
5. On 8 November 2021, the Respondent filed his reply.

6. On1July 2022, the instant case was assigned to the undersigned judge.

7. By Order No. 65 (NY/2022) of 19 July 2022, the Tribunal invited the parties
to a case management discussion (\CMD0), which was held on 26 July 2022 with

the participation of the Applicant and Counsel for the Respondent.
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10. The Applicantds principal contentions are:

a.  The termination of the Applicantés appointment due to unsatisfactory
service is based on two flawed and biased performance evaluations for the
2019-2020 and 2020-2021 performance cycles. Before, the Applicant had
eight consecutive good evaluations, no performance shortcomings and was

never recommended for a performance improvement plan (AP1P0);

b.  The alleged performance shortcomings were only ever identified after
the new Chief of the Arabic Verbatim Reporting Section took office and
became the Applicantos first reporting officer (IFRO0). The Applicant had an
ongoing conflict with his FRO, against who he filed a complaint of

harassment and abuse of authority. Thus, the FRO was in no position to do an
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ii. In addition, a prior harassment complaint brought by the
Applicant against his FRO was already investigated by an investigation
panel, which concluded that the allegations were unsubstantiated. The
Applicant did not contest the outcome of that investigation as required
under ST/SGB/2019/8. The outcome of the investigation is therefore
not before the Dispute Tribunal, was not subject to management

evaluation, and is not part of this case; and

iii.  Similarly, the Applicantds request for a remedy in relation to the
remittance of certain portions of his salary and other payments to the
UNFCU is not part of this case. It constitutes a distinct administrative
decision that was not subject to management evaluation. That decision
is outside the scope of the present case because it involves the banking
relationship between the Applicant and UNFCU, and the latterfs

recourse in the case of unpaid debts;

c. The procedures for identifying and addressing performance
shortcomings and unsatisfactory performance are set out in
ST/Al/2010/5 (Performance management and development system).
Sec. 10.4 provides that a single overall performance rating of fidoes not meet
performance expectationso is sufficient grounds for termination of
appointment, assuming a PIP was initiated not less than three months before
the end of the performance cycle. Such termination is permitted irrespectively
of the staff membersd prior performance ratings and termination for
unsatisfactory service is also lawful if a staff memberés performance
shortcomings were not rectified following implementation of remedial

measures;
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Applicant refused to cooperate, declined all remedial measures offered and

did not meet the targets set in the proposed PIPs;

e. In fact, the Applicant has expressly refused to engage with his
supervisors on performance issues, in acts that not only reflect a lack of
cooperation, lack of collegiality, and poor performance, but also potential

insubordination, all of which cannot be tolerated in the Organization;

f. Furthermore, the Applicant has not established that any procedural
irregularities tainted his performance evaluation process, which has been
carefully documented, was transparent and objective. The fact that the
Applicant disagreed with his supervisors professional judgement of his work
is not a basis for relief. The fact that the Applicant did not engage or consent
with the PIPs is irrelevant since lack of cooperation by a staff member does
not create a procedural irregularity. The Organization met its obligation by
providing the Applicant the opportunity to participate in the development of
the PIPs and their implementation, and the Applicantds refusal cannot benefit

him from his own obstruction of that process;

g. The Applicant rebutted his 2019-2020 rating of fipartially meets
expectationso, but the rating was upheld by a duly-constituted rebuttal panel
that found that the Applicant was made aware of his performance
shortcomings and that his supervisors took remedial actions to address those

deficiencies. The Applicant did not rebut his 2020-2021 performance rating
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different sets of facts. Accordingly, as the Applicant has not challenged any
decisions concerning the performance appraisal in the present case, the Tribunal
cannot undertake a judicial review of any such decisions in this

context (Nadeau
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17. In making the decision to terminate the Applicantd appointment, the
administration would have had to ensure that the necessary elements of legality are
in place before embarking upon termination as a course of action, and it is the role

of the Tribunal to determine the lawfulness of said decision.
18. In this regard, UNATGs jurisprudence provides guidance, as follows:

When judging the validity of the Secretary-Generalds exercise of
discretion in administrative matters the Dispute Tribunal determines
if the decision is legal, rational, procedurally correct, and
proportionate. The Tribunal can consider whether relevant matters
have been ignored and irrelevant matters considered and also
consider whether the decision is absurd or
perverse. (Sanwidi 2010-UNAT-084)

19. Accordingly, performance standards generally fall within the prerogative of
the Secretary-General and, unless the standards are manifestly unfair or irrational,
the Tribunalds role is not to consider the correctness of the decision made by the
Secretary-General, and neither to substitute it for its own
decision (Sarwar 2017-UNAT-1034, para. 74). The role of the Tribunal is limited
to  determining  whether  the  proper  procedures  have  been
applied (Said 2015-UNAT-500, para. 40).

20. Having examined the evidence on record, the Tribunal considered the
relevant facts, including the Applicantis performance evaluations, the exchange of
emails between the Applicant and his FRO regarding the Applicantis performance,
the suggested PIPs, and the rebuttal process. Particularly, the fact that the Applicant
rebutted the 2019-2020 fApartially meets performance expectationso overall rating,
which was however upheld by an independent rebuttal panel, and the fact that the
Applicant opted to not rebut the 2020-2021 fidoes not meet performance

expectationso overall rating.
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21. However, despite of the Applicantis disagreement with his performance
evaluations, both overall ratings are binding on the Applicant, the Administration,
and this Tribunal, which cannot undertake a fide novoo review of the Applicantds

ratings or of the performance process in the present context.

22. In addition, documentary evidence shows that the Applicant was given
several opportunities to address the performance shortcomings raised by his FRO
and SRO and to engage in the suggested PIPs to improve his work performance.

However, the Applicant refused to participate in the performance-related
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31. Having examined the evidence on record, the Tribunal notes that the
Applicant was encouraged to take sick leave prior to the termination of his
appointment, which he refused. While the effort to continue working is
commendable, it cannot serve as an excuse for poor performance and neither as fuel

against an administration who only encouraged him to take advantage of sick leave.

32. In addition, email exchanges on record show that the Applicant only applied
for sick leave on 12 May 2021, thus after being informed on 6 May 2021 that
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36. In view of the foregoing, the Tribunal DECIDES to reject the application.

(Signed)
Judge Francis Belle
Dated this 24" day of August 2022

Entered in the Register on this 24™ day of August 2022

(Signed)
Pallavi Sekhri, Officer-in-Charge, New York
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