


Case No. UNDT/GVA/2021/042
Judgment No. UNDT/2022/135

Yo dulie
D ¥

1 By application filed on 9 July 2021, the Applicant, a former staff member of
the Office of the United Nations High Commissioner for Refugees ({UNHCRO),
cqntests the qecision to impose on him the disciplinary measure of separation from
sgrvice with fompensation in lieu of notice and without termination indemnity for

aljeged sexudl harassment.
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2 The Aplicant joined UNHCR in 2003 as a Resettlement Assistant (GL-6) in
Accra. |n 2008, he resigned and in 2010, he was re-hired on a fixed-term

appointrpent as a Resettlement Officer (P-3) in Kakuma, Kenya. On 1 June 2017,
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6. On 28 October 2020, the Applicant was interviewed as the subject of the

investigation. On 5 November 2020, the IGO shared with him his record of

interview and asked him to provide any corrections where accurac
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22.] The prepent case concerns the disciplinary measure of separation from
serffice, with ompensation in lieu of notice, and without termination indemnity,

imppsed on a fprmer staff member for alleged sexual harassment.

23.§ In this rgpard, the Tribunal notes that art. 11.6 of its Statute states that fi[t]he
judgements offghe Dispute Tribunal shall be published, while protecting personal
datfl and madddgenerally available by the Registry of the Tribunal.o It is thus well-
sett®d law tha¥ fithe names of litigants are routinely included in judgments of the
internal justice system of the United Nations in the interests of transparency and
accountability, and personal embarrassment and discomfort are not sufficient
grounds t?/. /grant/cogﬁdﬁn'fi/alyyb (see Bu 2016-UNAT-639, para. 21).
Nevertheless, a deviation from the principles of transparency and accountability is

warranted if there are exceptional circumstances (see Bu*; para. 23).

24. The Tribunal considers that the sensitive nature of the sexual harassment
allegationg’ and the fact that the victim may be easily identified by the factual
circumstances surrounding the case constitute exceptiopal circumstances that
warrant grgnting anonymity. Accordingly, the Tribunal finds it appropriate to

anonymize the Applicantds name in the present judgment.

SCope ojud € a ve ew nds€p nay matters

25.  As per we'l-settled case IavY of the internal justice system, judicial review of
a disciplinary cse requires the Tribunal to consider the evidence adduced and the
procedures utilized during the course of an investigation by the Administration (see,
e.g., App Cant 2013-UNAT-302, para. 29). In this context, the consistent
jurisprudence of the Appeals Tribunal (see, e.g., Hanya 2010-UNAT-024,

ﬁs a  2015-UNAT-537, para. 20; Ladu 2019-UNAT-956, para. 15;
)j'/vawa 2020-UNAT-1024, para. 48) requires the Tribunal to ascertain in this case:

para. 31;
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evidential inferences that can be properly drawn from other direct evidenceo (see
fBuss e 2020-UNAT-1033, para. 45).

30. In the present case, the facts on which the disciplinary measure is based are

as follows:

a.  On 1 August 2020, the Applicant called the Complainant at 3.13 a.m.
and asked her to come to his room. When she arrived at his room, the
Applicant was lying in bed. When the Complainant placed herself some
distance from him and the bed, he repeatedly asked her to come to the bed,

whereupon he attempted to touch her, without her consent;

b.  On 4 August 2020 at 11.03 p.m., a time well outside official working

hours, the Applicant invited the Complainant for a finight capo;

c.  On 9 August 2020, via a series of WhatsApp messages, the Applicant
repeatedly sent communications of a sexually suggestive nature to the

Complainant, as follows:

i At 2.54 a.m. he sent a WhatsApp message to the Complainant,
stating: fil really enjoy all time spent with you and will surely be

dreaming of youo;

ii. At 256 am. he sent another message, stating: iWish you were

sleeping next to me but you need to sleep in your bedo;

iii. At 3.01 am. he stated: iSo just be truthful to your feelings and
act accordingly. 1 know we have quite a lot in common but are all
holding backo. To which the Complainant responded: fiLetds keep

holding back theno;

iv. At 3.03 a.m. he responded: iDon6t be a psychologist!! Put that
aside and be humano; and
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v.  From3.11am.to 3.23 a.m., without being asked, he sent multiple

photos to the Complainant, including one that the 1GO established

Page 8 of 22



Case No. UNDT/GVA/2021/042
Judgment No. UNDT/2022/135

36. The Tribunal finds no merit in the Applicantés submission for the following

reasons.

37. First, the Tribunal considers that the facts in Ha a are not similar to the case
at issue. In that case, it was the complainant herself who attempted to handle the
matter privately and then proceeded with a formal eomplaint several weeks later
(see Ha a UNDT/2011/046, paras. 37, 40). However, in the present case, the
Complainant did not intend to privately resolve the matter at issue, as evidenced by
her complaint. The mere acceptance of an apology does not in itself waive oneds

right to file a complaint.

38. Moreover, the Tribunal Ms of the view that the Applicant seems to have
misread the Judgment Ha « UNDT/2011/046, which contains no suggestion to the
effect that an apology wo I? vitiate an allegation of sexual misconduct. Indeed, in
Ha a, despite the applieantds apology and the complainantés initial attempt to
handle the matter privately between themselves, the applicant was separated from

semviee without notice for alleged sexual harassment.

39. Contrary to the Applicantis assertion, it is well-settled jurisprudence that an
apology does not vitiate or undo the misconduct, in particular sexual misconduct.
Indeed, in its Judgment App €ant UNDT/2020/111, the Tribunal upheld the
Administrationds decision to seTarate a perpetrator from service with compensation
in lieu of notice and termination indemnity for having sexually harassed a victim
despite his apologies. In Mdoe, the Tribunal clarified that fiany purported apology
would not preclude [a conduct of a sexual nature] from constituting sexual
harassmento (see Mdoe UNDT/2021/065, para. 80).

40. Accordingly, the Tribunal finds that the Applicantds apology, despite being
accepted by the Complainant, does not in itself undo or vitiate his conduct at issue,
and has no bearing on the determination of whether the facts have been established

to the requisite standard.
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The 1 Auqust 2020 and 4 August 2020 incidents
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77. In relation to sexual harassment caﬁés, the Appeals Tribunal emphasised that
fi[s]exual harassment is a scourge in the workplace which undermines the morale
and well-being of staff members subjected to it. As such, it impacts negatively upon
the efficiency of the Organization and imjjedes its capacity to ensure a safe, healthy

and productive work environment. The |Organization is entitled and obliged to

pursue a severe approach to sexual harassment. The message therefore needs to be
sent out clearly that staff members who sexually harass their colleagues should

expect to lose their employmento (see M a go mem 2018-UNAT-819, para. 33).

78. An analysis of the Organizationds past #ractice on disciplinary matters also
shows that the measures of dismissal or separation from service have been

consistently imposed on staff members who engaged in sexual harassment.

79. Therefore, the Tribunal finds that the sanction applied in the present case is

consistent with those applied in similar cases.

80. Moreover, the Tribunal is satisfied that in determining the appropriate
sanction, the Administration duly considered aggravating and mitigating factors. In
this regard, the Tribunal recalls that the Organization has fithe discretion to weigh
aggravating and mitigating circumstances when deciding upon the appropriate
sanction to imposed (see, e.g., )j'/vawa 2020-UNAT-1024, para. 89; Ladu
2019-UNAT-956, para. 40).

81. As aggravating factors, the Administration properly considered that:

a.  The Applicantés conduct in sexually harassing the Complainant was

repeated;

b.  Atthe time of the events, the Applicant held the most senior position in
the UNHCR Quetta SO and was the Complainantds supervisor, thus resulting
in considerable disparity in power between him and the Complainant who
was an ITUNV;
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given the opportunity to respond to those formal allegations. The
staff member shall also be informed of the right to seek the
assistance of counsel in his or her defence through the Office of Staff
Legal Assistance, or from outside counsel at his or her own expense;

(b) Any disciplinary measure imposed on a staff member
shall be proportionate to the nature and gravity of his or her
misconduct.

86. The Tribunal is satisfied that the key elements of the Applicants right to due
process were met in the present case. Indeed, the evidence on record shows that the
Applicant was fully informed of the charges against him, was given the opportunity
to respond to those allegations, and was informed of the right to seek the assistance
of counsel in his defence. Also, the Tribunal finds that the disciplinary measure
imposed on him is proportionate to the nature and gravity of his misconduct and is

consistent with those applied in similar cases.

87. Moreover, the Tribunal notes that the Applicant has not identified any
procedural irregularity during the investigation and disciplinary proceedings that
could have rendered the disciplinary sanction at issue unlawful. In this respect, the
Tribunal recalls that the onug is on the Applicant to provide proof of the lack of due
process, and how it negatively impacted the investigation and/or the disciplinary
process (see Pappa€ an UNDT/2019/118 Corr.1, para 78). v v
88. Accordingly, the Tribunal finds that the Applicantés due process rights were

respected during the Evestigation and the disciplinary proceedings.

89. In light of the aH)ove, the Tribunal upholds the disciplinary measure imposed

on the Applicant.

w et evt e App “af¥ sentt edto aw remed es

90| |nhi appl]cation, the ﬁkpplicant seeks recission of the decision to separate
hiny fiom dervicé. In the alterﬁative, he requested the Tribunal to order, ntera a,
th peﬂ/me t of two years net salary as compensation, of salary for the remainLng

perjoq of pis fixed- term appointment, which would have expired in December

2032, pnd pf full indemnities.
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91. Having upheld the disciplinary measure, the Tribunal finds that the Ap’f)licant

is not entitled to any remedies.

% m"“@ ¥
92.| In view of the foregoing, the Tribunal DECIDES to reject the application in

its gntirety.

(S gned)
Judge Teresa Bravo
Dated this 23"day of December 2022

Entered in the Registeris,Rh0fiw,eh091wiiwblw9jo,thm09lfif0f,ohis 23
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