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Introduction

1. By application filed on 7 June 2023, the Applicant, a staff member of the

N
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18. By Order No. 118 (GVA/2023) of 11 September 2023, the Tribunal

instructed:
a.  The Applicant to file a rejoinder by 22 September 2023;

b.  The Respondent to file his comments on the Applicantis rejoinder by
2 October 2023; and

c.  The parties to explore resolving the dispute amicably and revert to the
Tribunal in this respect by 12 October 2023.

19. On 22 September 2023, the Applicant filed his rejoinder wherein the
Applicant informed the Tribunal that the Administration agreed to return to him 30

of the 60 days of annual leave to which his absence was charged.

20. On 2 October 2023, the Respondent filed his comments on the Applicantos

rejoinder.

21. By Order No. 135 (GVA/2023) of 6 October 2023, the Tribunal instructed the
parties to file their respective closing submission, which they did on
13 October 2023.

22.  On 13 October 2023, the parties informed the Tribunal that they did not agree
on an amicable resolution of the dispute and requested it to proceed with the

adjudication of the case.

Consideration

o g ‘,l ‘appfcaf'on’x mee!
23. Having perused the case file, the Tribunal notes that one core preliminary
issue before it is whether the Administrationds actions subsequent to the

management evaluation have rendered the case moot.

24. The Respondent submits that the application is moot. In his view, since the
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injury for which the Tribunal can award relief, the case should be
considered moot.

29. The essence of the Applicantés rebuttal of thse Respondentds claim of
mootness in the case at hand is his loss of a significant portion of his annual leave
balance because the Administration used that leave to address the period of
unlawful separation. This ongoing injury is of sufficient collateral consequence to
preclude mootness despite the partial reversal of the direct effects of the contested

decision.

30. Therefore, contrary to the Respondentds assertion, even if the Applicant was
reinstated, there remained a live controversy between the parties. Accordingly, the

Tribunal finds that the application is not moot.
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31. The Respondent claims that the application is not receivable ¢®ene mate ®ae.
He specifically argues that should the Applicant contest the 10 March 2023 decision
to charge his absence from work to his accrued annual leave days, he failed to
request management evaluation of it, thereby rendering the application not

receivable.

32. The Applicant contends that the charging of absence to annual leave is not a

new administrative decision that would have required a separate challenge.

33. Itiswell-settled law that the Tribunal has fithe inherent power to individualize
and define the administrative decision challenged by a party and to identify the
subject(s) of judicial reviewo, and fimay consider the application as a whole,
including the relief or remedies requested by the staff member, in determining the
contested or impugned decisions to be reviewedo (see, e.g., Fananepa 2017-UNAT-
765, para. 20; Ca dwe”ZOlB—UNAT—876, para. 23).

34. In the present case, the Applicant defines the contested decision as the
decision not to renew his fixed-term appointment beyond 31 December 2022. As
remedies, the Applicant requests, ®n’e .affa, that the contested decision be found

unlawful and that an order be made for the reinstatement of all leave days utilised
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to cover his absence from the date of the unlawful separation until 23 March 2023

or alternatively, for the financial compensation for those leave days.

35. Considering the above, the Tribunal finds that the contested decision in the
case at hand is the non-renewal decision. As the Applicant pointed out, there is no
separate litigation of the decision to charge absence to annual leave required for the

Applicant to be made whole.

36. Therefore, the Respondentds challenge to the receivability in this respect fails.

Accordingly, the application is receivable ¢®ene mate ®ae.

& g ‘} ifonlexled de"en"™s. unfaw up

37. The Applicant submits that the non-renewal decision is unlawful and requests
the Tribunal to make a finding to this effect.

38.
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Regulations and Staff Rules, including provisional Staff Rules, of the United

Nations).
52.  Staff rule 4.17 governs reinstatement and provides in its relevant part that:

(@) A former staff member who held a fixed-term or
continuing appointment and who is re-employed under a fixed-term
or a continuing appointment within 12 months of separation from
service may be reinstated under conditions established by the
Secretary-General.

(b) On reinstatement, the staff memberds services shall
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63. Accordingly, the Tribunal rejects the Applicantds request for compensation in

this respect.

Compensation for harm s

64. Under art. 10.5(b) of the Tribunalés Statute, the Applicant may be awarded
compensation for damages, such as stress, anxiety, and reputational harm, provided

that harm be supported by evidence.

65. The Appeals Tribunal has consistently held that fian entitlement to moral
damages may arise where there is evidence produced to the Tribunal,
predominantly by way of a medical or psychological report of harm, stress or
anxiety caused to the employee, which can be directly linked, or reasonably
attributed, to a breach of his or her substantive or procedural rights and where the
Tribunal is satisfied that the stress, harm or anxiety is such as to merit a
compensatory awardo (see Co'eman 2022-UNAT-1228, para. 42; see also As #1 .
2019-UNAT-899, para. 31; e ede 2018- UNAT-874, para. 20).

66. In support of his claim for moral damages, the Applicant argues that the
unlawful non-renewal decision caused reputational harm and made him anxious and
distressed. With respect to the alleged reputational harm, other than making general
allegations, the Applicant failed to provide any evidence supporting that he suffered

such harm.

67. Turning to the alleged impact on his health, the Applicant submits that he was
diagnosed with a sub-depressive anxiety condition on 1 May 2023. To substantiate
his submission, the Applicant produced two medical reports dated 1 May 2023 and
15 May 2023, respectively. The Tribunal recalls that the non-renewal decision was
made on 9 November 2022 and was rescinded on 2 March 2023. As such, the
medical evidence does not support the existence of a causal link between the

non-renewal decision and the Applicantds medical condition.

68. Considering the above, the Tribunal rejects the Applicantbs claim for the

award of compensation for harm.
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