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Introduction

1.  The Applicant, a former Human Rights Officer at the P-3 level in the Office
of the United Nations High Commissioner for Human Rights (fOHCHRO0), Geneva,
contests the disciplinary sanction of separation from service with compensation in

lieu of notice and half termination indemnity.

2.  For several years and on numerous occasions, the Applicant has been
denouncing a practice by the Organization that she considers unlawful. In her view,
the Secretariat of the Human Rights Council (fiHRC0), OHCHR, has on several
occasions illegally disclosed to a Member Stateds delegation the names of human
rights activists who were accredited to attend HRC sessions ahead of the sessions
(fithe practice0). This practice was allegedly putting in jeopardy the safety of

activists and their families.

3. In this connexion, the Applicant has also filed complaints of possible
misconduct implicating high-ranking officials and requested protection against
retaliation. The issues around these complaints are the subject of other cases under
adjudication at this Tribunal and will not be determined in the instant judgment,
which is limited in scope to determine the lawfulness of the contested decision, i.e.,
the disciplinary sanction imposed on the Applicant following an investigation into

possible unsatisfactory conduct.

4.  For the reasons set out below, the Tribunal dismisses the application in its

entirety.

Facts

5. By letter of 10 June 2020 to the Applicant, the Under-Secretary-General,
Management Strategy, Policy and Compliance (iUSG/DMSPCo) informed her
that:

a. A fact-finding panel (fithe 2019-2020 fact-finding panelo) had been
convened to investigate the complaints for possible misconduct that the

Applicant filed against the former United Nations High Commissioner for
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Human Rights, and the Chief, Human Rights Council Branch (iHRCBO),
OHCHR,;

b.  The fact-finding panel found insufficient evidence to support her

claims;

c.  She reviewed the information the fact-finding panel collected and

agreed with its findings;

d.  She noted that the Applicant told the fact-finding panel that she had
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basis, implicating several senior officials and advancing serious accusations against

the Organization.?

8.  On 15 July 2020, after its initial assessment, OIOS forwarded the matter to
OHCHR for appropriate action, pursuant to ST/AI/2017/1 (Unsatisfactory conduct,
investigations and the disciplinary process).> The following day, the High
Commissioner recused herself from any further review and referred the matter to
the USG/DMSPC for assessment of any further steps.*

9.  On 21 October 2020, OIOS received a second report of possible
unsatisfactory conduct (the fisupplementary reporto) indicating that the Applicant
had continued to advance her allegations against the Organization by contacting
external diplomatic representatives, posting an extensive number of tweets and
retweets in her personal Twitter account, and giving unauthorized media

interviews.®

10. On 17 December 2020, the Secretary-General delegated authority to the
USG/DMSPC to act as the responsible official on the two reports OIOS received
against the Applicant.®

11. On 4 January 2021, the USG/DMSPC appointed an investigation panel (fithe
investigation paneld) under ST/AI/2017/1 to investigate the allegations contained

in the two reports.” Namely, the investigation panel was requested to:

a. Investigate and ascertain the nature, content and substance of any

external communications by the Applicant; and

b.  Obtain all information and/or evidence relevant to any justification the

Applicant may provide for any external communications.

Case file, p. 372.
Ibid., p. 376.
Ibid., p. 377.
Ibid., p. 378.
Ibid., p. 1420.
Ibid., p. 393.
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alongside the partiesé opening and closing submissions, and the part of the hearing

related to the Applicantds testimony would be open to the public.

27. On 8 June 2023, the Tribunal held a hearing on the merits, pursuant to
Orders No. 50 (GVA/2023) and No. 56 (GVA/2023).

28. By Order No. 64 (GVA/2023) of 26 June 2023, the Tribunal instructed the
parties to file their respective closing submission.

29. On 10 July 2023, the Respondent filed his closing submission. The Applicant
filed hers on 14 July 2023.

Consideration

30. Pursuant to the Appeals Tribunalds jurisprudence, when termination is a
possible outcome, misconduct must be established by clear and convincing

evidence. Clear and convincing evidence requires more than a preponderance of
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were unaware of the practice. Consequently, she sent letters to representatives of
the European Union and to the relevant Member States to inform them of the

practice as far as some of their citizens were concerned.®

36. The Applicantés testimony and the documentary evidence prove that the

Applicant:

a.  On several occasions, repeated her allegations concerning the practice,
criticized senior officials, and requested action from external parties by:

I. Contacting the Minister of Foreign Affairs for the European

Union, European External Action Service, by letter on 6 July 2020;!

ii.  Contacting the Permanent Representatives of the United States to
the United Nations in New York and in Geneva, the Permanent and
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b.  Admitted that the statements made on her Twitter profile were indeed
from her, namely over 300 tweets and retweets, and did not deny that the
content of her posts was damaging to the Organization. She further stated that
she created a Twitter account specifically to respond to what she considered
defamation against her by the Organization in relation to its press release
of 2017;%

c.  Responded to a number of media outlets and/or gave interviews without

authorization, including but not limited to:

I. Fox News, in an article entitled AUN official, in recording, talks
of getting US 6off the UNGs backd, preventing cuts with whistleblower
systemo, published on 21 July 2020;®

ii.  LBC (British Radio Station) on 1 November 2020;*’
iii. Talk East Turkestan, live-streamed on 2 November 2020:18

Iv. Radio Free Asia, in an article entitled iFormer UN official calls
for probe of rights body confirming dissident testimonies to Chinao,
published on 6 November 2020;'°

v.  Conflits France on 8 November 2020:%°

Vi.
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vii. South China Morning Post, in an article entitled fiwhat to do
when the UN human rights office may have violated human rights?0,
published on 13 December 2020;%

viii. Anadolu Turkish News Agency, in an article entitled
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48. In this scenario, the above statement could only serve to justify the
Applicantés actions between 21 January 2018 and 10 June 2020. Once the
Applicant was advised by the USG/DMSPC that she was finot authorized to engage

with Member States or contact the media concerning

Page 14 of 44






Case No. UNDT/GVA/2022/006
Judgment No. UNDT/2023/123

Page 16 of 44



Case No. UNDT/GVA/2022/006
Judgment No. UNDT/2023/123

Page 17 of 44



Case No. UNDT/GVA/2022/006
Judgment No. UNDT/2023/123

65. The Applicantds own statement is that the Secretary-General simply
acknowledged her action of reporting misconduct and stated that he fiknew she was

a whistleblower.%®

66. The sworn testimony of the Applicantis colleague®” who attended the same

meeting is that,

P

e

[the Secretary General] indicated straight away that he was familiar
with both of [their] situations and immediately recognized that
[they] were whistleblowers and that [they] had been subject to
serious retaliation.

-~

e

[the Secretary Generals] message was essentially that he heard
[them both], he acknowledged that [they] were whistleblowers who
had been subjected to ongoing retaliation [€]. [The] impression [of
the Applicantés colleague] was that he genuinely accepted [their]
positions were correct and wanted to resolve [their] situations.

67. In the Tribunalbs view, a distinction must be made between the Applicantos
statement that the Secretary-General fexplicitly statedo that she was a
whistleblower, and her colleagueds statements that the Secretary-General
fiimmediately recognizedo and fiacknowledged that [they] were whistleblowerso.
That distinction is made clear by the colleagueds further statement that her
fiimpressiono was that the Secretary-General genuinely accepted that their positions

were correct and wanted to resolve their situations.

68. Contrary to the Applicantos assertion, the conclusion that the Secretary-
General recognized her as a whistleblower is only based on her own perception.
There are no explicit statements supporting it. This is lent credence by his silence®®

when the Applicant sought clarification on the issue.

36 SwwwOcRIr84riD IfwwE
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69. Finally, the claim that the Secretary-General recognized the Applicant as a

whistleblower during a Town Hall is equally flawed. At the Town Hall in question,
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whistleblower. His reference to the cases of retaliation that were mentioned is not
basis for the assertion that he recognized the Applicant as a whistleblower,
especially since he mentions that he was aware that investigations were still

ongoing, thus implying that a conclusion was yet to be arrived at.

74. There is therefore no evidence supporting the claim that the Secretary-
General figrantedo the Applicant fiwhistleblower statuso. Even if he had done so,
such recognition would be without legal consequence since the Secretary-General

has no powers to grant it.

Recognition by the Ethics Office

75.  On 27 July 2020, the then Alternate Chair of the Ethics Panel of the United
Nations (fEPUNO), issued a report about his review of the determination of the UN
Ethics Office (fiEthics Officeo or AUNEOO) of 25 October 2019 concerning the
Applicantds request for protection against retaliation rendered in Case ID 20331. In
said report, the Alternate Chair concluded that the UNEO October 2019
determination be reversed and replaced by a prima facie finding of retaliation. He

also made several other recommendations.*°

76. On 21 September 2020, the USG/DMSPC addressed a note to the Director,
UNEO, informing him that the Administration would not implement the
recommendations of the Alternate Chair, who was found to have fiexceeded his

mandate in carrying out his review and making his findingso.**

77. By memorandum of 5 October 2020, the Director, UNEO, informed the
Applicant inter alia that the Organization decided not to implement the
recommendations made by the Alternate Chair, and that it would follow-up with an

investigation.*?

40 Case file, pp. 685-696.
41 See facts section of Rei JUNDT/2023/122, para. 16.
4 Ibid., para. 19.
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90. The Applicantds claim in this case, however, is not
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(i) A significant threat to public health and safety; or

(i) Substantive damage to the Organizationds operation; or
(iii)  Violations of national or international law; and

(b) The use of internal mechanisms is not possible because:

(i) At the time the report is made, the individual has grounds to
believe that he/she will be subjected to retaliation by the person(s)
he/she should report to pursuant to the established internal
mechanism; or

(i) It is likely that evidence relating to the misconduct will be
concealed or destroyed if the individual reports to the person(s)
he/she should report to pursuant to the established internal
mechanisms; or

(ili)  The individual has previously reported the same information
through the established internal mechanisms, and the Organization
has failed to inform the individual in writing of the status of the
matter within six months of such a report; and

(©) The individual does not accept payment or any other benefit
from any party for such report.

96. Proceeding from the premise that the PaR policy provides protection against
retaliation for reporting misconduct, the Respondent raises a critical issue: whether
the Applicant in fact reported misconduct to an external party. He claims that
instead, the Applicant mounted an active public campaign in the media, including
social media, to vilify and denigrate the Organization. The Respondent further
asserts that the Applicant merely made very serious public allegations of
misconduct, cover ups and complicity in genocide against the Organization and its

officials, which is not comparable to reporting misconduct.

97. Itis not disputed that the external communications that the Applicant engaged
in included allegations that the UN and its officials were involved in serious acts of
misconduct and crimes of international law, including complicity in genocide, and
that the Applicant also campaigned that donors should withhold their contributions

to the Organization.
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98. Based on the Applicantés own categorization of her activities, and on the

Page 25 of 44



Case No. UNDT/GVA/2022/006
Judgment No. UNDT/2023/123

103. The Applicantds testimony is corroborated by the evidence of a human rights

activist (iW010) with respect to the threat that this practice potentially posed to the
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108.
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matter. She reported the matter to the FRO of her FRO, who told her to trust the
political judgment of her FRO.? She made several calls to the then Secretary to the
High Commissioner for Human Rights and sought to meet the High Commissioner.
She informed her about the issue, but the High Commissioner told her that she did

not meet officers of her level.

114. She made several other reports to several other officers, including the DHC
for Human Rights in 2014, the new High Commissioner for Human Rights in
June 2015, the new DHC for Human Rights in 2016, and the Secretary-General in

2018, but no action was taken.*®

115. The Applicantés unchallenged evidence counters the assertion that she had
not previously reported the information about the alleged practice of confirming

names through the established internal mechanisms.

116. The Tribunal thus finds that the Organization has fai
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121. Based on the evidence that the Applicant reported the matter, and no written
response was made within six months, the Tribunal finds that she meets the criteria
under sec. 4(b)(iii) of the PaR policy.

Subparagraph (c)

122. Finally, the criterion of subparagraph (c) is also met, since there is no
evidence or record, nor is it challenged by the Respondent, that the Applicant did

not accept payment or any other benefit from any party for the external reporting.

123. Accordingly, the Tribunal finds that the Applicant has met the three
cumulative criteria under sec. 4 of the PaR policy in relation to the letters she sent
to Member States and members of the EU delegation denouncing the alleged

practice, and that this particular conduct is protected against retaliation.

The allegations/charges

124. As has been found, the Applicant had a right to report what she considered
misconduct to an external party, which she did when she denounced the practice to

Member States and the EU. Her action in this regard is protected.

125. The Applicant, however, illegally externally communicated to the public at
large via social media and media outlets despite being instructed not to do so. She
knowingly continued to defy the Organizationds rules and instructions by giving

unauthorized interviews and posting on social media about not only the practice
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@) Acts or omissions in conflict with the general
obligations of staff members set forth in article 1 of the Staff
Regulations and the rules and instructions implementing it.

129. In connexion, staff rules 1.2(a), (j), and (t), staff regulation 1.2(f) (g), and (i),
as well as sec. 4 of ST/AI/2000/13 in its relevant part, describe the basic rights and
obligations of staff members, regulate outside employment and activities, and

define the specific instances of prohibited conduct as follows:

Rule 1.2
Basic rights and obligations of staff

General

@) Staff members shall follow the directions and
instructions properly issued by the Secretary-General and by their
SUpervisors.

P

e

Specific instances of prohibited conduct

P

e

()] Staff members shall not seek to influence Member
States, principal or subsidiary organs of the United Nations or expert
groups in order to obtain a change from a position or decision taken
by the Secretary-General, including decisions relating to the
financing of Secretariat programmes or units, or in order to secure
support for improving their personal situation or the personal
situation of other staff members or for blocking or reversing
unfavourable decisions regarding their status or their colleagueso
status.

Outside employment and activities

-~

e

(t) Staff members shall not, except in the normal course of
official duties or with the prior approval of the Secretary-General,
engage in any outside activities that relate to the purpose, activities
or interests of the United Nations. Outside activities include but are
not limited to:

0] Issuing statements to the press, radio or other agencies
of public information;

(i) Accepting speaking engagements;

Page 32 of 44



Case No. UNDT/GVA/2022/006
Judgment No. UNDT/2023/123

(iii))  Taking part in film, theatre, radio or television
productions;

(iv)  Submitting articles, books or other material for
publication, or for any electronic dissemination.

Approval may be granted in accordance with staff regulation 1.2 (p).

Regulation 1.2
Basic rights and obligations of staff
e

General rights and obligations

P

e

() While staff membersd personal views and
convictions, including their political and religious convictions,
remain inviolable, staff members shall ensure that those views and
convictions do not adversely affect their official duties or the
interests of the United Nations. They shall conduct
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133. Based on the foregoing, the Tribunal finds that the established facts legally

amount to serious misconduct under the applicable rules and regulations.

Whether the disciplinary measure applied is proportionate to the offence

134. Staff rule 10.2 provides the following:

Disciplinary measures

@ Disciplinary measures may take one or more of the
following forms only:

(i) Written censure;
(i) Loss of one or more steps in grade;

(iii)  Deferment, for a specified period, of eligibility for
salary increment;

(iv)  Suspension without pay for a specified period;
(V) Fine;

(vi)  Deferment, for a specified period, of eligibility for
consideration for promotion;

(vii)  Demotion with deferment, for a specified period, of
eligibility for consideration for promotion;

(viii)  Separation from service, with notice or compensation
in lieu of notice, notwithstanding staff rule 9.7, and with or
without termination indemnity pursuant to paragraph (c) of
annex 11 to the Staff Regulations;

(ix)  Dismissal.

135. Inits seminal judgment Sanwidi 2010-UNAT-084, the Appeals Tribunal held
that:

39. In the context of administrative law, the principle of
proportionality means that an administrative action should not be
more excessive than is necessary for obtaining the desired result.
The requirement of proportionality is satisfied if a course of action
is reasonable, but not if the course of action is excessive. This
involves considering whether the objective of the administrative
action is sufficiently important, the action is rationally connected to
the objective, and the action goes beyond what is necessary to
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achieve the objective. This entails examining the balance struck by
the decision-maker between competing considerations and priorities
in deciding what action to take. However, courts also recognize that
decision-makers have some latitude or margin of discretion to make
legitimate choices between competing considerations and priorities
in exercising their judgment about what action to take.

40.  When judging the validity of the Secretary-Generalds
exercise of discretion in administrative matters, the Dispute Tribunal
determines if the decision is legal, rational, procedurally correct, and
proportionate. The Tribunal can consider whether relevant matters
have been ignored and irrelevant matters considered, and also
examine whether the decision is absurd or perverse. But it is not the
role of the Dispute Tribunal to consider the correctness of the choice
made by the Secretary-General amongst the various courses of
action open to him. Nor is it the role of the Tribunal to substitute its
own decision for that of the Secretary-General.

e

42. In exercising judicial review, the role of the Dispute Tribunal
is to determine if the administrative decision under challenge is
reasonable and fair, legally and procedurally correct, and
proportionate.

136. In
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144, Pursuant to para. 2.1(v) of ST/AI/2017/1, the High Commissioner would be
the fAiresponsible officialo and fiauthorized officialo to investigate a complaint of
possible unsatisfactory conduct against the Applicant. However, that does not
vacate the applicability of the administrative law principle of delegation of

authority.

145. There is evidence on record that the High Commissioner recused herself from
acting as the responsible official on the two complaints against the Applicant
because she had filed them. Upon recusal of the High Commissioner, the authority
reverted to the Secretary-General, who, on 17 December 2020, delegated it to the
USG/DMSPC.%®

146. Accordingly, the appointment of the USG/DMSPC as responsible official
was a regular exercise of discretion under the relevant provisions of delegation of

authority.

147. The allegation that the USG/DMSPC had a conflict of interest to act as
responsible official is equally without merit.

148. The Applicant contends that the USG/DMSPC had been fiintimately involved
in the Applicantés unilateral transfer in October 20190, and that this fact would

render her biased and unable to act as the responsible official.

149. The Tribunal is aware that the issues relating to the Applicantds unilateral
transfer in October 2019 and the involvement of the USG/DMSPC, if any, are the
subject of Case No. UNDT/GVA/2020/059 (Reilly). Accordingly, it will not

pronounce itself in this regard at the instant stage.

150.
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156. She further asserts that reasonable apprehension of bias was carried into the
investigation in that, while the rules require that the investigation panel examine
exculpatory evidence, it did not consider the evidence she provided. The panel
failed to interview any of her witnesses and did not consider her justification for the

impugned actions, such as the need to make external reports due to her discovery
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of the disciplinary process was not disputed. Thus, the Tribunal accepts this

explanation and finds no illegality in this regard.

161. Finally, the Applicant alleges a violation of her rights. She asserts that the
findings of the 2019-2020 fact-finding panel vitiate the instructions from the
USG/DMSPC in the 10 June 2020 letter, which the Applicant qualifies as a

fiwarningo, and the contested decision.

162. The Applicant argues that the 2019-2020 fact-finding panel (see
para. 5.a above) took advantage of its investigation to question her under oath on
matters which were outside its terms of reference. Further, that it illegally obtained
information which was the basis for the instructions from the USG/DMSPC to her
contained in the 10 June 2020 letter (see para. 5.e above). The Applicant contends
that the instructions cannot be relied upon to support a finding of misconduct

against her.

163. The issue of how the 2019-2020 fact-finding panel conducted its mandate
falls outside the scope of the instant judicial rev
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Not every violation of a staff memberds legal rights or due process
rights will necessarily lead to an award of compens
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174. Accordingly, the Tribunal DECIDES to reject the application in its entirety.

(Signed)
Judge Margaret Tibulya
Dated this 7*" day of November 2023

Entered in the Register on this 7" day of November 2023
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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