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Introduction

1. On 26 February 2024, the Tribunal issued Judgment No. UNDT/2024/007 on
liability in which the application was granted on liability and whereby the contested
decision, namely the disciplinary measure of separation from service with
compensation in lieu of notice and without termination indemnity, was found unlawful.
It was also stated that a written Order on the partiest further submissions on remedies

and costs would follow.

2. By Order No. 023 (NY/2024) dated 28 February 2024, the Tribunal ordered the
parties to file their closing statements on remedies and costs, including certain
additional documentation. The parties duly complied with Order No. 023 (NY/2024).

Consideration

The legal framework for relief before the Dispute Tribunal

3. The Statute of the Dispute Tribunal provides in its art. 10.5 an exhaustive list

of remedies, which the Tribunal may award:

5. As part of its judgement, the Dispute Tribunal may only order
one or both of the following:

@ Rescission of the contested administrative decision or specific
performance, provided that, where the contested administrative decision
concerns appointment, promotion or termination, the Dispute Tribunal
shall also set an amount of compensation that the respondent may elect
to pay as an alternative to the rescission of the contested administrative
decision or specific performance ordered, subject to subparagraph (b)
of the present paragraph;

(b) Compensation for harm, supported by evidence, which shall
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appointment is not to be renewed is to receive a pre-notification concerning the non-

extension, at least 30 days before its expiry.

15.  The Respondent has not argued or submitted any documentation demonstrating
that the Applicant should have been advised that his fixed-term appointment was not
to be extended. Considering that the Applicant was separated only 18 days before the
expiry of this fixed-term appointment, the Tribunal therefore finds it likely that a non-
renewal of the Applicantds fixed-term appointment had not been contemplated; rather,
his appointment was planned to be extended. In this regard, it is further noted that
nothing in the case file suggests that any possible reason existed for not renewing the
Applicantés appointment, such as, for instance, the abolishment of his post or him

having serious and documented performance issues.

16.  Accordingly, the Tribunal finds that had it not been for the Applicantos
separation on 4 April 2022, his fixed-term appointment would have been renewed for
another two years on 23 April 2022. In this hypothetical scenario, he would then have
been granted another two-year fixed-term appointment expiring on 22 April 2024.
Thereafter, the Tribunal finds that it would too be speculative to assume that it would

be extended any further.

Offsetting alternative income and mitigation of income loss

17.  Any actual income, which an applicant has received during the compensation
period for loss of income in accordance art. 10.5 of the Dispute Tribunalés Statute, shall
be offset in the compensation amount as, in the hypothetical scenario that the applicant
had not lost her/his appointment at stake, s/he would not have obtained this other
income (see also the Appeals Tribunal in Belkhabbaz 2018-UNAT-895, para. 38). In
line herewith, the Appeals Tribunal has also held that an applicant has a duty to mitigate

her/his losses in terms of the
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and an invoice from another medical professional dated 29 April 2022 for four sessions
of individual psychotherapy on 7, 14, 21 and 28 April 2022.

27.  The Respondent contends that the Applicant has not provided fiany evidenceo
to support his claim and refers to Rehman 2018-UNAT-882 and states that fi[f]or this
reason alone, the Applicantds claim for compensation for moral harm stands to be
rejectedo. In addition, in the Applicantds closing statement, he fibelatedly seeks to
expand his request for moral harm 6to his personal and professional reputation, well-
being and ddignitaséo, which should be firejected as beyond the scope of the

Applicationo.

28.  The Respondent also argues that the invoice fiallegedly for four psychotherapy
sessions in April 2022 and [the medical] report from a psychologist which mentions 15
sessions of psychotherapy for stress related to the unexpected termination of his
employmento is fibelated evidenced and finsufficient to substantiate the Applicantos
claim for moral harmo. Both documents filack enough information concerning the
Applicantis condition and its nexus with the contested decision to discharge his burden
of establishing that the contested decision was the cause of his harmo, and fithey state
that the stress is related (relacionados) to the termination of his employment, rather
than caused by it as requiredo. The medical report fiis dated 28 February 2024 and was
clearly issued to for the purpose of responding to the Tribunalds request for evidenceo,
and fitoo far removed in time from the contested decision (issued on 1 April 2022) to
be probative of the causal nexus between the Applicantds alleged symptoms and the
contested decisiono. The invoice is fia financial document and not a medical certificate
and lacks information to establish the harm and the nexuso.

29.  The Tribunal accepts the medical report and the invoice submitted by the
Applicant as genuine and proper evidence of the stress and anxiety he felt after the
second harshest disciplinary sanction under staff rule 10.2 imposed on him, namely
separation from service with compensation in lieu of notice and without termination

indemnity, for alleged sexual harassment. The Tribunal notes that the Respondent has
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33.  Atthe same time, at least to some extent, the Applicant also contributed to the
situation. In Judgment No. UNDT/2024/007, para. 53(d), the Tribunal found that the
Applicant had
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37.  The Respondent submits that this request was not stated in the application and
that fithe Tribunal cannot grant the Applicant remedies he did not request in his
Application (ultra petita)o. In Fosse 2020-UNAT-1008, the Appeals Tribunal fiheld
that the Dispute Tribunal was not competent to award compensation where no request
for such compensation had been made in the applicationo. Expanding fithe scope of
relief requested in the application, dwould prejudice due process of law, affecting the
ability of the opposing party to effectively answer his petition that failed to explicitly

refer to the
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