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1. Surendra Bista, formerly a staff member with the United Nations Support Mission in
Libya (UNSMIL), appeals against Judgment No. UNDT/2023/085 (impugned Judgment)?! of
the United Nations Dispute Tribunal (UNDT or Dispute Tribunal) dismissing his challenge toll
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who is the father, mother, son, daughter, brother or sister of a staff member”. This provision
aims at preventing nepotism within the Organization by attempting to ensure that a person
who is within one of those relationships with a current staff member cannot proceed with their
application for United Nations employment. These listed relationships are close and
immediate ones: they reflect what is sometimes called relationships within a “nuclear family”
as opposed to those of a broader or extended family. The Staff Regulations and Rules do not
refer to wider familial relationships or to the word “relatives” as appeared in the
PHP form.

13. On 19 March 2018, the SIU issued its Investigation Report in which it concluded that
Mr. Bista had knowingly made a false statement in support of his successful application in
2015. Therefore, it recommended that appropriate action be taken against him for

that misrepresentation.

14. On 22 June 2022, the SIU of the United Nations Interim Force in Lebanon (UNIFIL)
issued an additional Investigation Report stating that when applying for a position at UNSMIL
in 2018, Mr. Bista also failed to disclose in his PHP form that Mr. S.R.B. had been working for
the United Nations.

15. By memorandum dated 15 September 2022, the Assistant Secretary-General for
Human Resources informed Mr. Bista of the allegations of misconduct issued against him,
namely that he failed to disclose in his 2015 and 2018 PHP forms that Mr. S.R.B. had been
working for the Organization at that time. Mr. Bista was requested to provide his written

comments on the factual findings, which he did on 7 November 2022.

16. On 28 November 2022, the Under-Secretary-General for Management Strategy, Policy
and Compliance (USG/DMSPC) concluded that Mr. Bista’s misrepresentation had been proven
by clear and convincing evidence and that this omission was serious misconduct in violation of
Staff Regulation 1.2(b) and Staff Rule 1.5(a). Mr. Bista was therefore separated from service

with compensation in lieu of notice and with termination indemnity.

17. On 12 December 2022, Mr. Bista filed an application before the UNDT challenging the
contested decision.
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Impugned Judgment

18. On 14 August 2023, the Dispute Tribunal issued the impugned Judgment, dismissing
Mr. Bista’s application. The UNDT first acknowledged, based on the Nepalese religious position
presented by Mr. Bista, that the notion of half-brother was not recognized in Nepal. Consequently,
the UNDT found that Mr. Bista could not “be held to have been dishonest not to have accepted that

[Mr. S.R.B.] was his brother or half-brother if he applied strict Nepalese law and custom”.3

19. However, notwithstanding this finding and although Mr. Bista, as the UNDT put it, “may
want to raise his preferred belief that the law of Nepal should apply because he is Nepalese”, the
Dispute Tribunal determined that Nepalese law did not apply to the United Nations in employment
matters. In such cases, the UNDT concluded that it was the Staff Regulations and Rules
that constituted the applicable legal framework. According to these regulations, “brother and
half-brother [are] subsumed under the definition of ‘relatives’ who should be disclosed on PHP

forms if they happen to be employed by the United Nations”.4

20. The UNDT further held that if Mr. Bista had doubts as to whether “brother” or
“half-brother” applied to his relationship with Mr. S.R.B., he “could have asked for clarification

from a senior officer who would have been able to clarify the position”, but he failed to do so.°

21. The UNDT also concluded that there was sufficient evidence to determine that Mr. Bista
and Mr. S.R.B. “had every opportunity to speak about the location of their employment and the
fact that they were both employed by the United Nations”.8 In this regard, the UNDT pointed out
that Mr. Bista and Mr. S.R.B. were in communication with each other at the time of the

latter’s wedding.

22. Furthermore, relying on S. Nourain & A. Nourain,” the UNDT noted that “where there is
undisputed evidence that a staff member has responded untruthfully to a screening question in the
PHP and then certified the truthfulness of the PHP, then the evidentiary standard of clear and

convincing evidence is met, and serious misconduct is established”.8

5of 17



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2024-UNAT-1456

that, following Appeals Tribunal jurisprudence,® negligence alone is sufficient for a staff member
to be held responsible for providing false information, without the need for the Administration to

prove ill-intent.10

23. Turning to the proportionality of the sanction imposed on Mr. Bista, the UNDT found that
the sanction was proportionate, particularly considering that his false declaration indicated a lack

of integrity and fell short of the standards expected of a United Nations civil servant.l1

24. Finally
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ST/SGB/2004/13 (Personal status for purposes of United Nations entitlements)
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distinguish this case from S. Nourain & A. Nourain is irrelevant. On the contrary, the
Secretary-General argues that the UNDT relied on appropriate Appeals Tribunal

jurisprudence, 6 which holds that the failure to disclose a relative’s United Nations
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with the United Nations”.2° Thisis at least an arguable question of law, but one we do not need
to determine in this case, given the undisputed and fundamental fact that Mr. Bista and
Mr. S.R.B. never discussed the nature of each other’s employment during their communication

on only two occasions over some 30 years.

51. Whether, as the UNDT concluded erroneously, Mr. Bista should have asked Mr. S.R.B.
by whom he was employed on either of those occasions and was negligent not to have done so,
is not the point. It seems entirely natural and understandable that Mr. Bista would not have
guestioned Mr. S.R.B. about the latter’'s employment, either at their father’s funeral or during
a subsequent relatively brief telephone call to wish Mr. S.R.B. well for the latter’s

impending wedding.
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this will be “prima facie proof of dishonesty”.3! In Mr. Bista’s case (which cannot be described
as a “normal” one), the facts not only did not establish this element of deliberate falsity but

indeed pointed away from it. The prima facie
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Judgment

68. The appeal is granted and Judgment No. UNDT/2023/085 is reversed. The contested
decision to separate Mr. Bista from service is rescinded and in lieu compensation is set at two
years’ net-base salary. The amount of compensation shall be payable with interest at the
United States Prime Rate accruing from the date of Mr. Bista’s separation from service to the
date of payment. An additional five per cent shall be applied to the United States prime rate if

the amount is not paid within 60 days from the issuance of this Judgment.

Original and Authoritative Version: English

Decision dated this 28t day of June 2024 in New York, United States.

(Signed) (Signed) (Signed)

Judge Colgan Presiding Judge Savage Judge Sandhu

Judgment published and entered into the Register on this 25% day of July 2024 in
New York, United States of America.

(Signed)

Juliet E. Johnson, Registrar
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