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Introduction 

1. By joint application filed on 11 December 2014, 246 staff members and 

former staff members of the International Criminal Tribunal for the former 

Yugoslavia (“ICTY”) contest the Assistant Secretary-General for Human 

Resources Management (“ASG/OHRM”) decisions of June 2014 denying each of 

them a conversion of their fixed-term appointments into permanent appointments. 

2. As remedies, they request the Tribunal to: 

a. Rescind the denial of permanent appointment; 

b. Find that the Applicants are suitable for conversion to permanent 

appointment; 

c. Retroactively convert their contracts to permanent appointments or, in 

the alternative, award compensation calculated according to the applicable 

termination indemnity associated with a permanent contract; and 

d. Award moral damages in the amount of EUR20,000 per Applicant for 

substantive breaches of due process and bias against them, including the 

requirement of extensive materials used to extend the deadline of a 

non-retroactive exercise. 

Facts 

3. On 25 May 1993, the Security Council decided, by resolution 827 (1993), to 

establish ICTY, an ad hoc international tribunal, for the sole purpose of 

prosecuting persons responsible for serious violations of international 
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14. On 11 May 2010, ICTY transmitted to the Office of Human Resources 
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28. On appeal, the Appeals Tribunal vacated Judgment No. UNDT/2012/131, 
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b. 
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h. Contrary to the Appeals Tribunal’s instructions, the Applicants’ 

qualifications, proficiencies, conduct and transferable skills were not 

analysed; they are not mentioned in their respective OHRM assessment 

form. The decision letters noted that the Applicants met the threshold for 

conversion, but the assessment contained therein does not reflect the 

individualized features of any of their service records; for instance, if the 

decision letters mention length of service, they merely note that the five-

year minimum requirement is met, ignoring the fact that many Applicants 

had accrued many more years on successive fixed-ter
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employed by ICTY and/or MICT five years after the first conversion 

process. Furthermore, MICT, which has a close institutional relation with 

ICTY and a workforce made up largely of former ICTY staff, is not a 

downsizing institution; it has only recently started its operations and no 

completion date has been set. The appeals of ICTY judgments are not 
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e. Each Applicant received individual, full and fair consideration for 

conversion to a permanent appointment. At the end of the process, each 

Applicant received a written, reasoned and individual letter informing of the 
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should not be granted “where the mandate is finite and there is no 

expectation of open-ended employment” (cf. A/61/30, Report of the 
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viii. Applicants who had separated from ICTY for various reasons 

(including resignation, retirement or health): They were not suitable 

for conversion as their careers with ICTY had come to an end; 

ix. Applicants at the P-5 level: Out of the three P-5 Applicants 

considered, one had separated from service in September 2010 further 

to the abolition of his post, and two had been transferred to MICT. 

The same reasoning described above for staff separated and 

transferred to MICT applies; 

x. Ineligible Applicants: Two Applicants did not meet the criterion 

of five years of continuous service before 2009, as they had a break-

in-service after resigning to change functions. One other resigned on 

1 July 2012 to take up a new position at Headquarters, thereby ending 

her right to consideration for a permanent appointment; 

i. The conversion process was not procedurally unfair. The invitation to 

the Applicants to submit additional information and documents cannot be 

regarded as adverse to their right to substantive due process; 

j. The individual circumstances of the Applicants were taken into 

account. Some constitute compelling reasons for their conversion. The fact 

that six broad categories were made should not be seen as a sign that other 

circumstances were not looked at. The Administration gathered and 

reviewed records on each Applicant’s suitability as an international civil 

servant and their fulfilment of the highest standards of integrity, competence 

and efficiency. Also taken  into account, were the recommendations made 

by ICTY, OHRM and CR bodies following their  consideration of each 

Applicant; 

k. The fact that Applicants being similarly situated were provided with 

similar reasons for the non-conversion of their appointments does not 

indicate any discriminatory intent; the principle of equality requires that 

those in equal situations be treated equal. The principle of equal treatment 

was not violated. The Applicants have not identified how staff members in 





  Case No. UNDT/GVA/2014/082 

  Judgment No. UNDT/2015/115 

 

Page 25 of 47 

 

p. The Applicants’ claim that the contested decisions should have been 

exclusively based on information available as at the date of the original 

conversion exercise (August 2010) is inconsistent with their position that 

certain subsequent developments should have been taken into account, such 

as their length of service after the publication of ST/SGB/2009/10. The 

Applicants’ position would imply that the Administration could not take 

into account subsequent facts that may be positive for the Applicants, e.g., 

at the original decisions’ time, ICTY was projected to close by 

December 2014, whereas, at the time of reaching the decisions in 2014, the 

new projected closing date was May 2017; 

q. The ASG/OHRM did not ignore relevant factors or take into account 

irrelevant factors. The limitation of service to ICTY or MICT, as agreed 

upon by the Applicants upon signing their letters of appointment, was a 

relevant factor; a reminder in the vacancy announcements of the Secretary-

General’s authority to reassign staff members to another post in 

ICTY/MICT does not change this fact. In contrast, the forthcoming changes 

in the legal framework for the new mobility policy are irrelevant; they are 

not yet in effect and will only apply to internationally-recruited Field 

Service and Professional and higher categories staff, and not to those having 

appointments limited to a specific department, office or mission. The 

Applicants’ own assessment of their skills and the Organization’s need for 

their services does not demonstrate that the Administration’s exercise of 

discretion was unreasonable; 

r. For a career appointment to be granted, a prospect of long term 

employment should exist. It is incumbent on the Applicants to prove that no 

reasonable decision-maker would have refused the conversion of their 

appointments; for that matter, the contested decision must be distinguished 

from a selection decision, as it was not a comparative review or a 

comparison of merits of the Applicants. The downsizing of the ICTY was 

not the controlling factor, even though the ASG/OHRM did take this factor 

into account, among others. She was in fact bound to consider it and the 

Tribunal upheld this factor as an appropriate consideration. As recognised in 
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Consideration 

Legal framework of the contested decisions 

49. Unlike most of the decisions made by the Administration, those challenged 

in this case stem directly from an order by the Appeals Tribunal in Judgment 

Ademagic et al 2013-UNAT-359. By this Judgment, the highest instance of the 

internal justice system remanded the decisions on the conversion of the 

Applicants’ fixed-term appointments to permanent, to the ASG/OHRM for re-

consideration. In doing so, it provided the Organization with a number of precise 
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Procedural legality of the decisions 

55. The Secretary-General’s bulletin ST/SGB/2009/10 is the key legal 

instrument governing the conversion exercise launched in 2009. Its sec. 3.2 

(Procedure for making recommendations on permanent appointments) requires 

that “the Office of Human Resources Management or the local human resources 

office” conduct a review of the candidates for conversion. Surprisingly, neither 

the bulletin, nor the Guidelines subsequently issued as a complement to the 

former, contain any indication of which entities or staff members should be 

reviewed by OHRM and which fall under the remit of their local human resources 

offices. Manifestly, the choice was made that OHRM would fulfil this function for 

ICTY staff. While this may well be an adequate choice, it remains not founded on 

any clear legal basis. 

56. Similarly, sec. 3.5. of ST/SGB/2009/10 foresees that, when the 

recommendations of an eligible staff member’s office or department and that of 

the human resources office in charge do not coincide, the case is to be referred to 

“the appropriate advisory body” for recommendation. This provision (at 

subparagraph (a)) determines the relevant CR bodies for P-5 and D-1 staff 

members: 

For staff at the P-5 and D-1 levels administered by offices located 

in New York, Geneva, Vienna and Nairobi, the advisory body shall 

be the Central Review Board established at the location. Staff 

members serving at other locations shall normally be considered by 

the Central Review Board in New York, but may be re
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65. In sum, criterion (a) above encompasses the two eligibility conditions 

specified in sec. 1 of ST/SGB/2009/10—i.e., five years of continuing service on 

fixed-term appointments reached before the age of 53—whereas the last three 

correspond to different components of the suitability test as set forth in sec. 2 of 

the same bulletin. 

66. So structured, the letters conveying the impugned decisions create the 

impression that four criteria of equal nature and importance exist. This is not an 

accurate framework. In fact, not only eligibility and suitability are distinct, but all 

relevant provisions—sec. 2 of ST/SGB/2009/10 as well as former staff rule 

104.13 and para. 6 of the Guidelines—outline, in similar terms, a suitability test 

where any given staff member is assessed against two major elements, namely: 

a. His or her qualifications, performance and conduct; and 

b. The highest standards of efficiency, competence and integrity 

established in the Charter. 

67. The foregoing notwithstanding, it should be noted that the interest of the 
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of former staff rule 104.13 and sec. 2 of ST/SGB/2009/10. At no point did their 

respective letters allude to the alleged ineligibility of any of them. 

73. Under the circumstances, the Organization is presently estopped from 

claiming the ineligibility of the six concerned Applicants. 

Retroactivity 

74. Although Judgment Ademagic et al. 2013-UNAT-359 refers on several 

occasions to retroactive “conversion” or retroactive “effect” of a potential 

conversion, at para. 39—the key passage of the “Judgment”—it unambiguously 

orders the “retroactive consideration” of the suitability of the Applicants. Contrary 

to what the Respondent holds, implementing the resulting decisions 

retrospectively is not sufficient to meeting the requirement of retroactive 

consideration. Based on this language, the Tribunal is not satisfied that the re-

consideration exercise ought to include new circumstances that were only known 

when the new decisions were reached, i.e., mid-June 2014, and not be limited to 

those known at the time of the initial conversion exercise. 

75. Such an interpretation would devoid of any meaning the term “retroactive”, 

that the Appeals Tribunal consciously and purposefully chose to use. In addition, 

Judgment Ademagic et al. 2013-UNAT-359 states that the Applicants’ entitlement 

to receive a proper determination of their suitability for retroactive conversion, 

“applies equally to any litigant staff members who were part of the original 

conversion exercise at issue, but have since left the service of ICTY”; this further 

supports that it was the Appeals Tribunal’s intention that the changes in 

employment status that occurred between the first and second exercise do not 

impact on the Applicants’ right to be considered for conversion. 

76. Further to concluding that the re-consideration exercise ordered by the 

Appeals Tribunal needed to be conducted in a retrospective manner, it is 

necessary to ascertain what is the critical date that should be taken as the reference 

for this purpose. Whilst the introduction and sec. 









  Case No. UNDT/GVA/2014/082 

  Judgment No. UNDT/2015/115 

 

Page 38 of 47 

 

compelling reason to exclude the possibility for the ASG/OHRM to potentially 

reassign the Applicants on the basis of sec. 11.1(b) of ST/AI/2010/3, e.g., in case 

of abolition of their post. Accordingly, although the Tribunal understands that this 

rule was conceived to be applied on an exceptional basis, and even conceding that 

locally recruited staff are subject to specific geographical restrictions, it appears 

that, contrary to the Respondent’s contention, there is no absolute legal bar for the 

ASG/OHRM to move any of the Applicants, who held appointments limited to 

ICTY, to a different entity on the basis of the above-referenced provision if their 

posts were to be abolished. 

89. In any event, para. 10 of the Guidelines provides: 

Where the appointment of a staff member is limited to a particular 

department/office, the staff member may be granted a permanent 

appointment similarly limited to that department/office. If the staff 

member is subsequently recruited under established procedures 

including review by a central review body for positions elsewhere 

in the United Nations Secretariat, the limitation is removed. 

90. Given the use of the word “may”, it is the Tribunal’s view that this 

provision allows, but does not oblige, the Administration—when converting a 

fixed-term appointment limited to a certain office/department—to transfer such 

contractual limitation to the (newly granted) permanent appointment. Also, 

neither the Guidelines nor other applicable rules prohibit the granting of a 
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92. The limitation of service to ICTY/MICT was therefore incorrectly asserted 
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97. Against this background, the Tribunal tends to accept the Administration’s 

position that the finite mandate of ICTY as well as of MICT, is a factor that can 

be validly considered in deciding on the conversion of the Applicants’ 

appointment to permanent. However, although it is acceptable to give adequate 

weight to the operational realities of ICTY, including its finite mandate, the 

Appeals Tribunal, nevertheless, specifically ruled in Judgment Ademagic et al. 

2013-UNAT-359 that relying exclusively on this circumstance amounts to an 

abuse of discretion. 

98. On this crucial point, the Tribunal has determined that the motive to refuse 

to convert to permanent the appointments of each of the 246 Applicants was 

invariably the same and came down to the finite mandate of ICTY and its 

downsizing (paras.  84 to  93 above), and, additionally, that no other relevant 

circumstances, specific to each individual, were considered (paras.  79 to  83 

above). It thus appears evident that the predominant factor behind the impugned 

decisions was, yet again, the finite mandate of ICTY. 

99. This is the very same factor on which, as per the Appeals Tribunal’s ruling, 

the Administration had wrongfully relied upon to the exclusion of any other 

considerations. Hence, by again solely relying on this factor and overriding all 

others, the Organization failed to abide by the clear and binding instructions 

contained in Judgment Ademagic et al. 2013-UNAT-359. 

100. In summary, the impugned decisions are unlawful on several accounts, but 

primarily on the following two: 

a. The Applicants were not considered individually in light of their 

proficiencies, qualifications, competencies, conduct and transferrable 

skills; and 

b. The decisions were exclusively based on the limited mandate of 

ICTY, to the exclusion of all other relevant factors. 
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such a way as to only have one legally correct outcome. This is not the case in the 

application at hand. 

108. The Tribunal has concluded, precisely, that the ASG/OHRM had at no point 

conducted an individualised review of each of the 246 Applicants’ competencies 

and merits. As a result, she has not, to date, put each Applicant’s individual 

competencies and merits in the balance together with all other relevant factors, 

including the ICTY/MICT operational realities. Until this exercise has been 

properly performed, its outcome remains open for each of the Applicants. If the 

Tribunal were to grant all of them a permanent appointment, it would be 

tantamount to prejudging the outcome of their individual consideration for 

conversion and substituting its review to that of the Secretary-General, something 

that the Tribunal is neither allowed nor prepared to do. 

109. Rather, aware that with the rescission of the conte
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interpretation of the grounds for awarding moral damages, and held that a 

fundamental breach of a staff member’s rights sufficed to justify such an award 

without further proof of harm. 

116. It is, therefore, not tenable to argue that art. 10.5 of the Statute, in its version 

prior to the above-referenced amendment, did not leave room for granting moral 

damages based on the sole ground of a violation of the rules. 

117. For the reasons outlined above, it follows that the recent amendment to 
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(Signed) 

Judge Thomas Laker 

Dated this 17
th

 day of December 2015 

Entered in the Register on this 17
th

 day of December 2015 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


