
Page 1 of 35 

 

UNITED NATIONS DISPUTE TRIBUNAL

Case No.: UNDT/GVA/2015/148 

Judgment No.: UNDT/2016/102 

Date: 22 July 2016 

Original: English 

 

Before: Judge Goolam Meeran 

Registry: Geneva 

Registrar: René M. Vargas M. 

 

 EL-KHOLY  

 v.  

 
SECRETARY-GENERAL 

OF THE UNITED NATIONS  

   

 JUDGMENT  

Counsel for Applicant: 

George Irving 

Counsel for Respondent: 

Fabrizio Mastrogirolamo, UNDP 

 



  Case No. UNDT/GVA/2015/148 

  Judgment No. UNDT/2016/102 

 

Page 2 of 35 

Introduction 

1. By application filed on 22 July 2015, the Applicant contests the decision of 

12 February 2015 to terminate her permanent appointment and to separate her 

from service on 30 June 2015.  

2. The Respondent filed his reply on 24 August 2015. 

Facts 

3. The Applicant joined the United Nations Development Programme 

(“UNDP”) in 1998, as a Policy Advisor (P-4) in the Regional Bureau for Arab 

States, at the UNDP Headquarters in New York. After various assignments in 

several duty stations, she was promoted to the P-5 level on 1SqwwhiF“jwq-9-qhoFR“jYhuFR“jYH“))”hsFRSj9q“YYhtF””jwq-9-qheFR”-j9)S)hvFYjalein 
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7. By email of 22 August 2013, Mr. Martinez-Soliman informed the Applicant 

that structural changes within OGC were needed due to the risk of a continued 

dearth of funding for 2014, and that those changes would also affect the profile of 
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to revitalize the partnership with Norway and to develop a different programme 

for the Centre. 

12. By letter dated 20 February 2014, Ms. Liz Huckerby, Officer-in-Charge, 

OHR, formally notified the Applicant that her post as Director, DGG/BDP, would 

be abolished with effect from 31 March 2014. She was also informed that she 

would be placed on the status of “between assignment”, and was encouraged to 

apply for vacancies at UNDP and other sister agencies. The letter further informed 

the Applicant that the three months job search period would start on the date of 

the letter, and run through to 31 May 2014. She was
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the BDP Gender team, in Bruges, Belgium. These posts were temporary 

assignments. 

15. On 31 March 2014, the Applicant left her post. 

16. By letter dated 31 March 2014, the State Secretary, Ministry of Foreign 

Affairs, Norway, thanked the Applicant for her close cooperation and relentless 

commitment to strengthen the relevance of OGC. He also stressed that “thanks to 

[the Applicant’s] efforts, [they] now have solid results and experiences to build on 

as UNDP and the Ministry of Foreign Affairs have renewed [their] commitment to 

continuing the partnership on the UNDP Oslo Governance Centre” . 

17. By letter of 31 March 2014, OHR/BOM informed the Applicant that a fully 

funded temporary assignment had been identified for her as Senior Advisor to the 

Executive Coordinator and Deputy Executive Coordinator of the United Nations 

Volunteers (“UNV”) programme in Bonn. The Applicant accepted that post, and 

took up the one-year temporary assignment on 3 April 2014. The letter noted that 
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their positions. The email further stressed that “[s]taff who are unable to secure a 

position by the conclusion of the relevant structural change exercise will be 

separated in accordance with the provisions of the UN Staff Regulations and 

Rules and the UNDP People Realignment Policy and Processes which are 

applicable during this exercise”. 

23. On 8 June 2014, the Applicant filed a complaint with the UNDP Office of 

Audit and Investigations (“OAI”) alleging harassment and abuse of authority on 
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the email of 25 July 2014. That conversation took place on 28 July 2014. The 

Applicant was offered a one-day extension of the deadline for application. 

29. By email of 31 July 2014, the Applicant informed Mr. Wandel that although 

there were a number of positions in the Job Fair that suited her profile, she had 

decided not to participate in it, since she could not be expected, if selected, to start 

in a new post so soon after her recent relocation. In that email, the Applicant also 

sought clarification as to whether her current status was related to the on-going 

structural changes. 

30. 
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39. By letter of 9 April 2015, the Applicant informed the Assistant 

Administrator and Director, BOM, that she had opted to serve two out of the three 

months of termination notice and receive compensation in lieu of the remaining 

month of notice period.  

40. On 19 May 2015, the Associate Administrator, UNDP, responded to the 

Applicant’s request for management evaluation. 

41. In light of the Applicant’s decision concerning her notice period, her 
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provide priority placement to her within or outside the structural change 

process;  

q. She requests compensation in the amount of two years’ net base pay; 

compensation for the violation of her contractual rights and resulting 

damage to her career and reputation and requests that the responsible 

managers be held accountable.  

44. The Respondent’s principal contentions are: 

a. Since the Applicant failed to submit a request for management 

evaluation of the decision to abolish the post of Director, OGC, her 

arguments in this respect are not receivable ratione materiae and that 

decision is not subject to judicial review by the Tribunal; 

b. The decision to terminate the Applicant’s appointment does not 

constitute a new administrative decision to abolish the post of Director, 

OGC; hence, the Tribunal is requested to find, as a preliminary matter, that 

the application with respect to the decision to abolish the post of Director, 

OGC, is not receivable ratione materiae and ratione temporis;  

c. Without prejudice to the foregoing arguments on receivability, the 

Respondent notes that the decision to abolish the post of Director, OGC, 
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f. The BSE note clearly stated that staff members in the BSE pool, even 

if engaged in a formal temporary assignment through the BSE must 

continue searching for a regular assignment. Accordingly, her argument that 

upon completion of her assignment in Bonn she was not reassigned to the 

BSE for a proper placement is without merit; 

g. She was repeatedly informed that she was affected by the structural 

change. On 21 May 2014, she was further informed that if she failed to 

secure a post by the conclusion of the structural change process, she would 

have to be separated. The fact that she was affected by the structural change 

was reiterated on 21 July, 25 July, 28 July and 6 August 2014. She was also 

informed, during the telephone conversation of 28 July 2014, that if she did 

not find another post at the end of the temporary assignment with UNV, she 

would be separated from service; 

h. In her email of 31 July 2014, the Applicant reiterated that she would 

not apply for vacancies in the Job Fairs. This was her personal choice. At 

the time over 1700 staff members holding fixed-term and permanent 

appointments were affected by the structural change. It is surprising that the 

Applicant chose not to participate in the Job Fairs, although she herself 

noted that having reviewed the vacancies, she knew that she was suitable for 

a number of the posts; 

i. The Applicant was given a search period when the post of Director, 

OGC, was abolished, and she obtained a one-year temporary appointment 

with UNV. At the end of a temporary assignment, no 
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those advertised in the Job Fair. If, as she claims, the Applicant was not 
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a. Was the decision to abolish the post arrived at following a structural 

review? 

b. If yes, did UNDP comply with its obligations under staff rules 9.6(e) 

and 13.1(d) when it terminated the Applicant’s permanent appointment? 

c. If it did not, is the Applicant entitled to any remedy arising from the 

termination of her appointment? 

Was the decision to abolish the post encumbered by the Applicant a direct 

consequence of a structural review? 

54. This Judgment is not concerned with an examination of the lawfulness or 

otherwise of the structural review and the manner in which it was carried out by 

the Organization. This matter has been dealt with in Judgment El-Kholy 

UNDT/2016/028. The Tribunal finds that the post of Director, OGC (D-1), DGG, 

encumbered by the Applicant at the material time was abolished as a direct 

consequence of the restructuring exercise. A termination of a contract of 

employment by reason of restructuring of the workplace is lawful provided that 

the Organization discharges fully its duty and obligations towards the displaced 
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those available within the relevant organ for which they were recruited. In this 

case it would be within UNDP. 

57. Staff rule 9.6(f) limits the Administration’s duty with respect to staff 

members in the General Service category to consideration of available posts at 

their duty station and within their department. Such limitation does not, however, 

apply to staff members in the Professional category, like the Applicant. 

58. The question for decision is whether the Respondent complied with the 

obligation of good faith in carrying out his responsibilities under staff rules 9.6(e), 

9.6(g) and 13.1(d). 

59. A review of the case law indicates that there has to date been a very limited 

opportunity for UNAT to rule on the proper interpretation to be given to the 

obligation upon the Administration to use good faith efforts to find displaced staff 

members alternative employment particularly, those on permanent appointments, 
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and why that was so (Hussain Judgment No. 1409 (2008); Soares Judgment No. 

910 (1998); Carson Judgment No. 85 (1962)). 

63. The ILOAT stated in Judgment No. 3437 (2015), para. 6, that: 

The Tribunal’s case law has consistently upheld the principle that 

an international organization may not terminate the appointment of 

a staff member whose post has been abolished, at least if he or she 

holds an appointment of indeterminate duration, without first 

taking suitable steps to find him or her alternative employment 

(see, for example, Judgment 269, under 2, 1745, under 7, 2207, 
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reasonable for the Respondent to set up the job fair. This was a mechanism for 

assisting the Administration in giving effect to the obligation to give proper, full 

and reasonable consideration to securing the continuing service of staff members 

by way of competitive selection. It is but one element of a process by which the 

Administration was seeking to discharge its obligation to displaced staff members. 
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as the Recruitment policy providing for lateral moves only in the same business 

unit), be applied to staff members who hold a permanent appointment without any 

limitation to a particular office.  

77. In this respect, it is noteworthy that under para. 116 of the UNDP 

Recruitment Policy, Hiring Managers may select an unassigned staff member
3
  

to fill a vacant post without a competitive process if the staff 

member has been vetted by OHR/BoM and found to fully meet the 
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competitive process. Within the framework of the structural 

change, lateral moves to another business unit will also be allowed. 

80. Since the policy explicitly allows for lateral moves to another business unit 

within the framework of the structural change exercise, the Respondent’s 

argument in this respect must fail. 

81. The Tribunal tried to assess which, if any, posts, might have been available 

at the relevant time, and for which the Applicant should thus have been 

considered. It noted that the Respondent, upon the Tribunal’s express request (cf. 

Order No. 115 (GVA/2016) and the Respondent’s filing of 15 June 2016) 

confirmed that at the relevant time, several posts at the P-5 and D-1/P-6 level 

were filled by way of lateral move or placement of an unassigned staff member 

holding a permanent appointment who fully met the required qualifications for the 

position. That presupposes that the suitability of these staff members against these 

positions was assessed by the Administration, without them having applied for 

such posts. In any event, the Administration’s duty to find suitable alternative 

employment for a displaced staff member with a permanent appointment includes, 

if appropriate, the consideration and offers of posts at the same level or one level 

lower. Given that the Respondent confirms that there were such posts, they were 

in error by not considering the Applicant for any such post.  

82. The Respondent stated that the post of Director, OGC, advertised on 

7 November 2014, was not part of the Job Fairs under the structural change 

process. The Tribunal does not agree with the Respondent’s submission that since 

the Applicant chose not to apply for the position, she could not be considered for 

it, and the Administration could lawfully proceed to recruit an external candidate. 
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2014. It limits its conclusion to finding that there was in fact a vacancy prior to 

the termination of the Applicant’s permanent appointment. This vacancy was 

subject to external recruitment, without first assessing the Applicant’s suitability 

for that post, in violation of the Administration’s duty under staff rules 9.6(e) and 

13.1(d). Whether such consideration would have resulted in the Applicant being 

deemed suitable or not is not the issue. The error of procedure was that she was 

not even considered. 

85. The same rationale applies to any possibly suitable posts which were or 
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91. Having concluded that the decision to terminate the employment of the 
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obligations under Staff Rules 9.6(e) and 13.1(d). The Tribunal will award the sum 

of USD2,000 as moral damages.  

93.



 


