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Introduction 

1.� By application filed on 1 February 2018, the Applicant, a former Education 

Officer (NO-1) working in the Bagdhis Outpost Office of the United Nations 

International Children’s Fund (“UNICEF”) in Afghanistan, challenges the decision 

to summarily dismiss him for misconduct. 

2.� The application was served on the Respondent on 2 February 2018 and he 

submitted his reply on 5 March 2018. 

3.� On 23 March 2018, the Respondent filed additional documents and five 

audio-recordings of interviews of witnesses conducted during the investigation as 

required by the Tribunal in its Order No. 60 (GVA/2018) of 15 March 2018. 

4.� A hearing took place from 23 through 25 May 2018. 

5.� Both parties submitted additional documents on 25 and 28 May 2018, as 

ordered by the Tribunal at the hearing. 

Facts 

6.� On 18 April 2010, the Applicant joined UNICEF on a fixed-term appointment 

as a Project Officer (NO-2) in Kunduz Province, Afghanistan. 

7.� In January 2013, the Applicant separated from the Organization following the 

abolition of his post. On 14 April 2013, he was re-appointed on a fixed-term 

appointment as an Education Officer (NO-1) in the UNICEF Bagdhis Office, still 

in Afghanistan. 

8.� On 23 April 2017, a mandated Harmonized Approach to Cash 

Transfers (“HACT”) spot check took place and certain irregularities concerning the 

potential misuse of UNICEF funds were raised against several staff members in 

Bagdhis province. 



  Case No. UNDT/GVA/2018/011 

  Judgment No. UNDT/2018/086 

 

Page 3 of 28 

9.� On 17 May 2017, Mr. A.E., the Applicant’s first reporting officer (“FRO”), 

reported to Ms. A.K., Representative, UNICEF Afghanistan Country Office, and 

Mr. D.H., former Chief of Operations, that “on Tuesday 16 May 2017 while [he] 

was on the way to Qalai-Naw [the Applicant] told in front of Ms. L.M. who was 

coming for a mission for spot check and other Bagdhis colleagues that ‘if his 

contract be terminated he will bring a pistol and kill Mr. [M.Y.], [Mr. A.E.] and 

some others’”. Mr. A.E. added that he considered this as a potential threat to his 

life. 

10.� On 11 July 2017, the Applicant was placed on administrative leave with full 

pay pending the investigation by the Office of Internal Audit and Investigations 

(“OIAI”) concerning allegations of threats to kill “for an initial period of [three] 

months or upon OIAI’s completion of its investigation and any subsequent 

disciplinary process, whichever comes first”. 

11.� Between June and August 2017, OIAI investigators interviewed the Applicant 

as well as several staff members. The staff members interviewed were Mr. A.E.—

the complainant and the Applicant’s FRO—Mr. M.Y., Head of UNICEF Herat 

Zone Office, Ms. E.K., Chief Field Office, Herat, and three staff members who 

attended the conversation in which the alleged threats were made, namely 

Mr. E.M., Programme Assistant, Mr. M.R., Child Survival and Development 

Officer, and Ms. L.M., Senior Finance/Accounts Associate. 

12.� In August 2017, the OIAI issued its investigation report entitled “Allegation 

of threats to kill”, finding that the Applicant made a “genuine threat” to “bring a 

gun to the office to kill staff if his contract was ended with the [O]rgani[z]ation”. 

13.� On 5 September 2017, the Applicant was notified of the charges against him, 

namely “issuing threat to kill other staff members in the Afghanistan Country 

Office in violation of [s]taff [r]egulation 1.2 (b) and [s]taff [r]ules 1.2 (g) and 

10.1 (a) and constituting misconduct under CF/EXD/2012-005 [Disciplinary 

process and measures], s[ecs]. 1.4 (a), (c) ad (m)”. 
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14.� On 23 October 2017, the Applicant filed his response to the charges denying 

all allegations of misconduct. He also pointed to numerous inconsistencies in the 

evidence gathered by the investigators and raised mitigating factors. 

15.� On 6 November 2017, the Deputy Executive Director, Management, 

UNICEF, issued the contested disciplinary measure, finding that: 

a.� “There is clear and convincing evidence that [the Applicant] threatened 

to kill other staff members in the Afghanistan Country Office in violation of 

[s]taff [r]egulation 1.2(b) and [s]taff [r]ules 1.2(g) and 10.1(a)”; 

b.� “This constitutes misconduct under CF/EXD/2012-005, s[ecs]. 1.4(a), 

(c) and (m)”; and 

c.� “[T]he appropriate sanction is dismissal”. 

Parties’ submissions 

16.� The Applicant’s principal contentions are: 

Failure to properly establish the alleged statement or threat 

a.� The investigation did not establish the exact threat allegedly made by 

the Applicant nor its seriousness and unequivocal character; 

b.� The evidence collected contains inconsistencies between witness 

statements regarding crucial aspects of the investigation. Three witnesses who 

took part in the conversation reported three different versions. They also 

changed their statements throughout times in respect of the seriousness of the 

threat; 

c.� The Administration failed to make a clear finding as to whether the 

Applicant had mentioned any specific names; 

Manipulation of evidence 

d.� The witness statements do not reflect the testimonies provided by the 

witnesses and they were edited by the investigators; 
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e.� The complainant, who was not present during the conversation, did not 
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l.� No verbatim statements were taken from the witnesses even in relation 

to the alleged threat; 

m.� The witnesses were questioned in writing by the investigator prior to 

their interview; 

n.� The decision-maker was provided with an incomplete investigation 

record; 

Failure to consider mitigating and/or exonerating factors 

o.� The Administration failed to consider the Applicant’s poor health at the 

time of the incident and the fact that he had just returned from sick leave the 

day before the incident; 

Remedies 

p.� The Applicant requests the Tribunal to: 

i.� Rescind the contested decision and set aside the disciplinary 

sanction; 

ii.� Reinstate him or, in the alternative, to be paid a sum equivalent to 

two years net salary, based on his salary of November 2017; and 

iii.� Award him moral damages for serious violations of due process. 

17.� The Respondent’s main submissions can be summarized as follows: 

a.� The Applicant committed the act alleged since multiple witnesses stated 

that he threatened to kill other staff members with a gun; 

b.� The witnesses signed their statements attesting to the full and complete 

truth of their contents; 

c.�
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d.� The Applicant’s acts demonstrate an intent to interfere with the ability 

of staff members to discharge their official functions and must be taken 

seriously in the context of the security situation in Afghanistan. They 

therefore amount to misconduct as per staff rule 1.2(g); 

e.� The sanction was proportionate to the seriousness of the Applicant’s 

conduct; 

f.� The burden to provide medical evidence about his health lays on the 

Applicant and he did not submit such evidence in a timely fashion; 

g.� The allegations of procedural flaws are without merit since, inter alia, 

the Applicant has not identified a legal obligation UNICEF has not complied 

with; and 

h.� The application should be dismissed in its entirety. 

Consideration 

Scope of judicial review 

18.� In disciplinary cases, the Appeals Tribunal has consistently held that when 

reviewing a disciplinary sanction imposed by the Administration, the role of the 

Tribunal is to examine the following elements: 

a.� Whether the facts on which the sanction is based have been established; 

b.� Whether the established facts qualify as misconduct; and 

c.� Whether the sanction is proportionate to the offence (see Walden 

2014-UNAT-436 and Diabagate 2014-UNAT-403). 

19.� It is also incumbent on the Tribunal to determine if any substantive or 

procedural irregularity occurred (see Maslamani 2010-UNAT-028 and Hallal 

2012-UNAT-207), either during the conduct of the investigation or in the 

subsequent procedure. 
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Whether the investigation was vitiated by procedural flaws 

22.�
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26.� Firstly, the investigator asked detailed questions in writing about the 

“allegations of threats made by a UNICEF staff member in the Herat field office” 

to the direct witnesses prior to formally interviewing them. The questions were also 
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29.� For example, the witness statement of Ms. L.M. states that the Applicant said 

that “he would get a gun and kill between six to ten people”. The audio-recording 

of this interview shows that the witness never mentioned the word “gun”. 

Moreover, in her written answer to the investigator’s questions, dated 23 May 2017, 

Ms. L.M. did not mention a gun, reporting the Applicant’s statement as follows: “I 

will kill six to seven persons or eithers it would be [Mr. A.E.], [Mr. M.Y.], You or 

any others.” 

30.� At the hearing, the investigator admitted that she included the word “gun” in 

the written statement of Ms. L.M. on her own initiative, based on a security report 

that she had on file. 

31.� This matter is of serious concern. It is trite law that a witness statement must 

be an accurate and faithful record of what the witness said during the interview. No 

other source of information may be used to complete the statement, whatever it is. 

The investigator must have been aware of this basic principle of investigation, 

which casts doubts as to her impartiality or, at the very least, her competence to act 

as an investigator. Not only the investigator inappropriately used outside source of 

information to prepare the witness statement, which is in itself entirely 

unacceptable, but the word “gun” that she added was of significant import for this 

investigation, as she acknowledged herself. Furthermore, the security report that the 

investigator allegedly used as a source to include the word “gun” in Ms. L.M.’s 

statement, which will be more amply discussed later, does not even report 

Ms. L.M.’s statement. This misrepresentation of the witness testimony on a 

fundamental aspect of the case renders the written statement of Ms. L.M. entirely 

unreliable and also affects the reliability of the other statements collected in similar 

circumstances by the same investigator. 

32.� Thirdly, the witness statements were not taken under oath. Although there is 

no formal requirement in CF/EXD/2012-005 that witness statements be collected 

during the investigation, this is an important element that affects their reliability 

since the oath means that the witness is aware of the fact that he or she is under the 

duty to tell the truth and they can be held responsible for the content of their 

statements. The Appeals Tribunal repeatedly insisted on the importance that 
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report entitled “allegation”. The reference to these allegations, which had not been 

investigated, was irrelevant and entirely inappropriate as it had the potential to 

negatively influence the decision-maker. In this connection, the Tribunal notes that 

the Investigator testified at the hearing that the investigation into these allegations 

of fraud and sexual exploitation was “put on hold” following the Applicant’s 

dismissal. This means that despite the fact that these serious allegations were 

mentioned in the investigation report against the Applicant, their truthfulness was 

never established. 

37.� The Applicant also takes issue with the fact that the witness interviews, except 

that of the Applicant, were done remotely, through Skype from New York. The 

Tribunal finds that this fact per se does not constitute a procedural flaw since no 

evidence was adduced to demonstrate that this way of communicating with the 

witnesses had a real impact on their testimonies. Particularly, while the Applicant 

alleges that it is possible that Mr. E.M. and Mr. K.R. were together when they were 

interviewed via Skype since they sit in the same office, this was not established 

through any evidence. 

38.� The Tribunal is of the view that Skype was used for the purpose of procedural 

economy and, most likely, due to the scarcity of resources and, even though it is not 

the ideal way of questioning witnesses, it does not amount to any procedural 

irregularity nor does it constitute a breach of the Applicant’s due process rights. 

39.� In view of the above, the Tribunal finds that the witness statements of the 

three direct witnesses of the incident, which form the basis of the contested 

decision, are not sufficiently reliable and credible to establish the alleged facts in 

accordance with the required standard. 
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57.� During the interview, the investigator told the Applicant that “there are three 
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61.� Most importantly, it appears from the testimony of all the direct witnesses 

that the Applicant did not make any specific and serious threat to kill but rather 

made a spontaneous and confused statement where he referred to the killing of 

“some” staff members while mentioning the names of various staff members in the 

course of the discussion about the spot check exercise. Although the Applicant used 

the word “kill”, his statement was not coherent and specific enough to denote an 

intent to execute a threat to kill an identified individual. The witnesses confirmed 

that they did not take the “threat” seriously and did not report it to the relevant 

authorities. Placed in its context, the Applicant’s statement rather appears to be an 

outburst triggered by the Applicant’s fear that his employment may have been at 

jeopardy. 

62.� The Tribunal notes that the Deputy Executive Director, Management, 

UNICEF, also relied upon the witness statement of Mr. A.E. and two personal 

security risk assessments conducted in respect of Mr. A.E. and M.Y. to conclude 

that the threat was serious. The Tribunal considers that this constitutes irrelevant 

and unreliable evidence, which should not have been taken into consideration. 

63.� Firstly, the perception expressed by Mr. A.E. about the seriousness of the 

threat has no probative value as he was not present when the Applicant made his 

statement. 

64.� Secondly, the personal security risk assessments are not sufficiently reliable 

to be used as evidence for a number of reasons. The
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result of the spot check exercise. The Tribunal therefore finds that the Applicant’s 

statement denotes an intent to interfere with the spot check exercise conducted by 

Ms. L.M. and Mr. E.M. 

67.� The Tribunal will now turn to consider whether these facts, which it finds 
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Proportionality of sanction 

72.� Pursuant to sec. 4.3 of CF/EXD/2012-005, disciplinary measures “shall be 

proportionate to the nature and gravity of the staff member’s misconduct”. 

73.� The Appeals Tribunal has consistently recalled that “the degree of the 



  Case No. UNDT/GVA/2018/011 

  Judgment No. UNDT/2018/086 

 

Page 24 of 28 

appropriate sanction shall be preferred to remanding the case to the Deputy 

Executive Director, Management, UNICEF, to take a new decision based on the 

facts established by the Tribunal. This is also in the interest of all the parties, who 

are entitled to an expeditious resolution of these proceedings. It is also in the interest 

of judicial economy to resolve the matter in a definitive matter, subject to the 

possibility of an appeal. 

77.�
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89.� In the instant case, the Applicant did not present evidence of any specific 

damage, moral or material, for which he requests compensation. When questioned 

by the Respondent about any possible loss of income following the termination of 

his appointment, the Applicant reluctantly admitted that he has been working as a 

contractor for another International Organization since 27 February 2018, earning 

USD2,700 per month. The Applicant was ordered to produce his contract but he did 

not comply. The Tribunal thus concludes that no financial loss has been established 

for the period after 27 February 2018 and that the Applicant’s loss of income would 

be limited to the period between 7 to 27 February 2018 taking into account the 

three-month suspension ordered by this Tribunal. 

90.� In this respect, the Tribunal stresses that its decision above to rescind the 

contested decision fully compensates the Applicant’s loss of salary as it either 

entails that the Applicant will be paid his salary retroactively to 7 February 2018 

until his reintegration or, if the Respondent elects to pay the amount of 

compensation in lieu of rescission, that he will be paid the equivalent of one-year 

net base salary. 

91.� Absent any allegation and evidence of any additional harm that the Applicant 

may have suffered as a result of the contested decision, his request for compensation 

under art. 10.5(b) of the Tribunal’s Statute must be rejected. 

Conclusion 

92.� In view of the foregoing, the Tribunal DECIDES: 

a.� The contested decision dismissing the Applicant from his position of 

Education Officer is hereby rescinded and replaced by a suspension without 

pay for a three-month period; 

b.� Should the Respondent elect to pay financial compensation instead of 

effectively rescinding the decision, the Applicant shall be paid a sum 

equivalent to one-year net base salary, based on his salary on 

6 November 2017; 
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