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9. On 5 February 2020, the Applicant filed ���������� a consolidated motion for 
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Facts 

20. The Applicant joined UNHCR in August 1990 at the P-2 level. He has served 

on various positions during his 30 years with UNHCR, including at the P-5 and 

D-1 level. He holds an indefinite appointment which contains a special conditional 
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28. From 26 November 2017 to 26 September 2018, the Applicant was on 

certified sick leave. 

29. On 21 June 2018, the Applicant received a letter dated 12 June 2018 

informing him that the rules governing SIBA status had been changed such that, 

from 1 January 2018 staff members holding an indefinite appointment would be 

placed on special leave with full pay (“SLWFP”) for a maximum cumulative period 

of nine months (195 working days) and, thereafter, on SLWOP. 

30. The Applicant was further informed that as of 1 January 2017 he had been 

“administratively placed on SLWFP” pending his next
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34. By letter dated 27 May 2019, the Applicant was reminded that his SLWOP 

would commence on 11 June 2019 unless he was to undertake an assignment, 

mission or request annual leave in the meantime. He was further informed that any 

approved annual leave, sick leave or short-term assignment would temporarily 

suspend the nine-month period for the duration of that leave or assignment and that 

any regular assignment will reset the nine months period to zero. 

35. On 11 June 2019, the Applicant was placed on SLWOP. 

36. 
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b. He has a right to be given work to do in order to earn his salary; 

c. Unilateral placement of staff members on SLWOP is only possible in 

exceptional cases as per staff rule 5.3(f). However, the contested decision was 

not discretionary, it was the application of a promulgated rule (RAAI 

para. 139) to the Applicant’s circumstances; 
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42. The Respondent’s principal contentions are: 

a. The contested decision is lawful. The placement of a staff member on 

SLWOP is a power vested in the Secretary-General and authorised by staff 

rule 5.3(f); 

b. The RAP and the RAAI define exceptional circumstances in terms of 

staff rule 5.3(f) as applied in the unique situatio
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j. Paragraphs 133 and 134 of the RAAI do not oblige UNHCR to transfer 

SIBAs staff members to available positions irrespective of whether they are 

fully competent to perform the functions and irrespective of the relative 

competence of any competitors; and 

k. 
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On selection and assignment 

57. Article 101.3 of the Charter of the United Nations provides that “[t]he 

paramount consideration in the employment of the staff and in the determination of 

the conditions of service shall be the necessity of securing the highest standards of 

efficiency, competence, and integrity. Due regard s



  Case No. UNDT/GVA/2019/069 

  Judgment No. UNDT/2020/190 

 

Page 13 of 35 



  Case No. UNDT/GVA/2019/069 

  Judgment No. UNDT/2020/190 

 

Page 14 of 35 

67. 
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82. Therefore, while termination is not the contested decision in the present case, 

it is indeed a possible outcome in the long term and should be taken into 

consideration to determine the obligations of the Organization and SIBA staff 

members placed on SLWOP when their contract contains the undertaking clause. 

83. The Appeals Tribunal in "�
�����
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88. The Appeals Tribunal stated in "�
���� that the “Administration is bound to 

demonstrate that all reasonable efforts have been made to consider the staff member 

concerned for available suitable posts” and that “[w]here there is doubt that a staff 

member has been afforded reasonable consideration, it is incumbent on the 

Administration to prove that such consideration was given”. 

89. In practical terms, as per "�
����, the Administration should demonstrate that 

it has made good faith efforts to find a suitable post for the affected staff member 

by: 

a. Considering the staff member concerned for available suitable posts; 

b. Assigning the affected staff member holding continuing or indefinite 



  Case No. UNDT/GVA/2019/069 

  Judgment No. UNDT/2020/190 

 

Page 19 of 35 

92. Therefore, as the Appeals Tribunal stated, “if the Administration informs the 

affected staff member that they are expected to app
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98. On the side of the Administration, the evidence shows that the Deputy 

Director, DHRM, UNHCR, offered support and advice to the Applicant concerning 

his applications. He personally encouraged him to apply to all suitable vacancies, 
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105. Since October 2015, the Applicant has taken a total of 193 certified sick leave 

days. He was on certified sick leave from 26 November 2017 to 26 September 2018. 

While the Tribunal is mindful that the certified sick leave shall not impact 

negatively on the staff member’s employment status, it is reasonable to consider 

that this period of absence has made it difficult for him and the Organization to find 

an alternative position. 

106. 
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familiarity with the protection environment and risks to be mitigated”. An external 

candidate with the required profile was selected. 

119. In light of the above, the Tribunal finds that the Applicant was not selected 

for the temporary assignments in Cox’s Bazar and Kabul because he was not found 

suitable for those assignments. Furthermore, the Tribunal considers that the 

Organization fulfilled its obligation by (i) proposing SIBA candidates, including 

the Applicant, with the requesting operations after receiving the temporary 

assignment requests; (ii) making sure that the suitability of the SIBA candidates 
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124. The Tribunal considers that the use of the word “may” indicates that 

assignment of staff in SIBA status remains a possibility at the discretion of the 

Organization. As such, it cannot be interpreted as a compulsory action imposed on 

the Director, DHRM or the High Commissioner. 

125. 
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131. 
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137. The Tribunal finds that it was not possible to establish a clear connection 

between the Applicant’s lack of success in his applications and the alleged undue 

interference of his former supervisor in his career progression. 

(���
��������������������������������

138. For the above-mentioned reasons, the Tribunal finds the decision to place the 

Applicant on SLWOP lawful. 

139. However, the Tribunal is concerned with the lack of time limit in the UNHCR 

legal framework for the placement of SIBA staff members on SLWOP. On this 
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142. Having found that the decision to place the Applicant on SLWOP is lawful, 

the Tribunal will not assess the merits of his claim in relation to remedies. It only 

notes that, by virtue of the interim order, the contested decision has been suspended 

until the completion of the present proceedings. 

Conclusion 

143. In view of the foregoing, the Tribunal decides by majority with Judge Buffa 

dissenting to reject the application. 

144. Judge Buffa appends a dissenting opinion. 

()�����) ()�����) 

Judge Teresa Bravo Judge Joelle Adda 

Dated this 6th day of November 2020 

Entered in the Register on this 6th day of November 2020 

()�����) 

René M. Vargas M., Registrar, Geneva 
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DISSENTING OPINION by Judge Francesco Buffa 

1. While I agree with the majority judgment (“the judgment”) with regard to the 

relevant facts, the applicable legal framework, the scope of the judicial review (in 

particular, paras. 48 and 50) and the legal questions to be addressed for the 

adjudication of the case (in particular, para. 45), I dissent on the outcome of the 

case for the following reasons. 

2. As my fellow colleagues have expressed in the judgment, the legitimacy of 

the contested decision is connected to the Administration proving the objective 

absence of available suitable positions and tempora
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exceptionality implies that the RAP must be interpreted restrictively whenever its 

provisions could be contrary to the effectiveness of the working performance. 

6. In light of the evidence collected and the observations of the amicus curiae, I 

am also aware that the 2017 modification to the policy was aimed precisely at 

increasing the powers of managers in the assignment of available 

positions/assignments; the Tribunal—of course—canno
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11. I agree with the majority that suitability for available positions/assignments 

implies as a consequence the right of the SIBA staff to be preferred outside of a 

competitive procedure; this means that UNHCR’s managers, before recruiting other 

candidates, have to assess the SIBA staff members’ skills and competencies, 

experience, gender and nationality, so that if the requirements are met (so that it is 

assured that the Organization meets the highest standards of competency and 

efficiency required by the UN Charter) priority must be given to a SIBA staff, in 

detriment of others whose link with the Administrat
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21. 
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26. It follows that UNHCR has not met its burden of proof and that the 

jurisprudential conditions for consideration of the Applicant on a non-competitive 

basis have not been respected. Consequently, the non-selection of the Applicant, 

notwithstanding the availability of positions/assignments suitable for him, supports 

a finding of unlawfulness of the decision to place him on SLWOP. 

27. Differently from the opinion of the majority (expressed in paragraph 97 of the 

judgment), I consider it completely irrelevant, on the one hand, that the outcome of 

the specific recruitment or selection procedures wa
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not founded at all, as in these procedures (where TAs are not advertised) it is 

incumbent only on UNHCR to offer SIBA staff any available TA. 

31. Finally, I do not find necessary to answer the question if the applicant was (or 


