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b. Phase 2 (Mitigating Measures Phase): contract buy-out (agreed 

termination) would be offered to eligible staff members; staff on temporary 

assignments, reimbursable loans or on secondment with OCHA would be asked 

to return to their parent organization; 

c. Phase 3 (Retention Phase): in the event that there were to be a need for a 

downsizing (i.e., the number of staff in a particular function and at a particular 

grade within the affected area being restructured exceeds the number of posts 
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position and relevant personal circumstances of the staff member. Placement 
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updated PHP and her latest three performance evaluation reports. On 16 January 2018, 

the Applicant submitted the requested documents and expressed her appreciation for 

taking into account her preference to stay in Geneva for family reasons. 

10. 
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13. On 24 March 2018, the Applicant sent an email to the Chief, HRS, OCHA, 

summarizing a phone conversation they had on 21 March 2018 where she noted that 
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18. On 17 April 2018, the Chief, HRS, OCHA, informed the Applicant that her PHP 

was under review for suitability against a P-3 temporary vacancy of Humanitarian 

Affairs Officer, Donor Relations Section in Geneva, advertised under temporary job 

opening  95939 (“TJO 95939”), and that there were no other regular vacancies at the 

P-3 level under recruitment in Geneva. The Applicant was also informed that OCHA 

had reached out to hiring managers in Geneva to ensure that OCHA would be notified 

about any potential upcoming vacancies at the P-3 level, which would be shared with 

the Applicant upon receipt. The Chief, HRS, also attached a list of 17 P-4 Humanitarian 

Affairs Officer vacancies across OCHA, all of them outside Geneva, for the 

Applicant’s review and consideration to express her interest. 

19. On 24 April 2018, the Chief, Donor Relations Section, Partnership and Resource 

Mobilization Branch (“PRMB”), OCHA, namely the hiring manager for TJO 95939, 

informed the Chief, HRS, OCHA, that the Applicant was not suitable for the post since 

she did not have “knowledge of a range of humanitarian assistance, emergency relief 

and related human rights issues” as required in the “Professionalism” competency. 

20. On 18 May 2018, the Applicant was informed of the decision to terminate her 

fixed-term appointment effective 30 June 2018. At this time, she was on a fixed-term 

appointment with an expiration date of 6 March 2019. 

21. 
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27. In response, the Applicant pointed out that she was found not suitable for the post 

in the Emergency Director Group on the ground that she did not have field experience, 
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32. On 17 July 2018, the Chief, HRS, OCHA, informed the Applicant that she was 

found not suitable for both posts: for JO 98827, it was stated that the Applicant lacked 

“solid operational and/or policy experience in the humanitarian field”, and for 

TJO 99940, it was stated that the Applicant did not meet two required criteria: “Seven 

years of progressively responsible experience in project or programme management, 

administration or related area” and “Knowledge of OCHA field and headquarter 

operations”. 

33. On 19 July 2018, the Applicant wrote to the Chief, HRS, OCHA, to ask if she 

had been assessed for four P-3 posts recently advertised. She was found not suitable 

for those posts for the following reasons: 

a. JO 98575 (Humanitarian Affairs Officer/Special Assistant): the Applicant 

was found as not having “professional knowledge of the Middle East or Central 

Asia” as required in the “Professionalism” competency; 

b. TJOs 99233 and 100584 (Humanitarian Affairs Officer, PRMB): the 

Applicant was found as not having sufficient “knowledge of a range of 

humanitarian assistance, emergency relief and related human rights issues, 

including approaches and techniques to address difficult problems. Analytical 

capacity and in particular the ability to analyze and articulate the humanitarian 

dimension of issues which require a coordinated UN response” as required in the 

“Professionalism” competency; and 

c. TJO 99176 (Humanitarian Affairs Officer, PRMB): the Applicant was 

found as not having sufficient knowledge of humanitarian assistance and 

emergency relief as required in the “Professionalism” competency and as not 

meeting the requirement of knowledge of French. 

34. On 25 March 2019, the Applicant applied to a Humanitarian Affairs Officer post 

at the P-4 level with OCHA (TJO 113533). She was found not suitable due to not 

meeting the following requirements: “Knowledge of wide range of humanitarian 
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assistance, emergency relief … and related humanitarian issues” and “a minimum of 

seven years of progressively responsible experience in humanitarian affairs, emergency 

preparedness” as well as a “minimum of two years of experience in humanitarian 

affairs in emergencies during the last ten years is required”. 

Consideration of the Applicant’s job applications outside OCHA 

35. On 3 July 2018, the Applicant applied to two Programme Management Officer 

posts with the United Nations Conference on Trade and Development. One job opening 

was cancelled. For the other job opening (JO 97977), the Applicant was “long-listed” 

as she did not meet the following desirable criterion: “Experience, in international 

public organizations, in the conceptualization, implementation and management of 

technical cooperation projects on trade and climate change”. Also, she was not flagged 

in Inspira as coming from a downsizing entity. 

36. On 17 July 2018, the Applicant applied to a Programme Officer post in 

Partnerships with the United Nations Office for Disaster Risk Reduction (TJO 100493). 

The Applicant was assessed as “not suitable”. 

37. On 25 September 2018, the Applicant submitted the present application. 

38. The Applicant was separated from service on 22 June 2019 after being on 

certified sick leave from 10 March 2018 to 21 June 2019. 

39. After the present case was assigned to the undersigned Judge, the Tribunal issued 

a series of orders instructing the parties to disclose information and documents relevant 

to the case (Order Nos. 90, 98, and 101 (GVA/2020)). 

40. On 6 November 2020, the parties filed their respective closing submission in 

response to Order No. 109 (GVA/2020). 

41. On 16 and 23 November 2020, the Respondent filed additional documentation in 

response to Orders No. 116 and 118 (GVA/2020), and on 27 November 2020, the 

Applicant filed comments regarding the newly disclosed documents. 
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b. In Phase 4, the Applicant was found suitable, albeit “recommended with 

reservation”, for one post (Post Number 30517464). Yet, she was not placed 

since, based on the order of retention, another staff member holding a permanent 

appointment was allegedly placed against that post. It was later disclosed during 

the proceedings that another staff member holding a fixed-term appointment was 

subsequently placed against the post in question, when it became available 

temporarily, on the ground that this staff member was recommended without 

reservation and, hence, was deemed “more suitable” than the Applicant. This 

shows that the Administration used an undisclosed relative suitability, instead of 

the order of retention, to decide who would be placed against this post, to the 

detriment of the Applicant; 

c. 
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b. The decision to terminate the Applicant’s fixed-term appointment was 
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the Dispute Tribunal determines if the decision is legal, rational, 

procedurally correct, and proportionate. The Tribunal can consider 

whether relevant matters have been ignored and irrelevant matters 

considered, and also examine whether the decision is absurd or 

perverse. But it is not the role of the Dispute Tribunal to consider the 

correctness of the choice made by the Secretary-General amongst the 

various courses of action open to him. Nor is it the role of the Tribunal 

to substitute its own decision for that of the Secretary-General. 

51. In addition, when a justification is given by the Administration for the exercise 

of its discretion, it must be supported by the facts (see, for instance, Islam 

2011-UNAT-115). If an applicant claims that the decision was ill-motivated or based 

on improper motives, the burden of proving any such allegations rests with 

him/her (see, for instance, Azzouni 2010-UNAT-081, para. 35; Obdeijn 2012-UNAT-

201, para. 38). 

52. If a staff member’s appointment is terminated as a result of the abolition of a 

post, under staff rule 9.6(e), subject to the availability of suitable posts in which their 

services can be effectively utilized, provided that due regard shall be given in all cases 

to relative competence, integrity and length of service, staff members shall be retained 

in the following order of preference: (i) staff members holding a continuing 

appointment; (ii) staff members recruited through competitive examinations for a 

career appointment; and (iii) staff members holding fixed-term appointments. 

53. In Timothy (para. 31), the Appeals Tribunal held that staff rules 9.6(e) and 13.1(d) 

create an obligation on the Administration to make reasonable and good faith efforts to 

find suitable placements for the redundant staff members whose posts have 

been abolished. 

54. As the Appeals Tribunal held, “the Administration is bound to demonstrate that 

all reasonable efforts have been made to consider the staff member concerned for 

available suitable posts. Where there is doubt that a staff member has been afforded 

reasonable consideration, it is incumbent on the Administration to prove that such 

consideration was given” (Timothy, para. 32). 
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55. The Appeals Tribunal also held that while the Administration is required to 

consider the relevant staff members on a preferred basis for the available suitable posts, 

“this requires, as per the clear language of this provision, determining the suitability of 

the staff member for the post, considering the staff member’s competence, integrity 

and length of service, as well as other factors such as nationality and gender. If the 

redundant staff member is not fully competent to perform the core functions and 
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ii. The Organization complied with its obligations to make all 

reasonable efforts to place the Applicant, whose post was abolished, for 

available suitable posts within the Secretariat, as required by staff 

rule 9.6(e). 

b. Whether the Applicant is entitled to remedies she requests. 

Restructuring process 

59. The Applicant raises several issues in relation to the restructuring process, and 

the Tribunal will review the following: 

a. Whether Phase 3 (Retention Phase) was conducted properly under the 

restructuring methodology and whether it was lawful to move the Applicant to 

Phase 4 (Placement Phase); 

b. Whether the Applicant’s profile was reviewed properly against nine 

P-4 posts with OCHA in Geneva; and 

c. Whether OCHA’s decision to place another staff member with a fixed-term 

appointment to the P-4 post (Post Number 30517464), for which the Applicant 

was recommended with reservation, was lawful. 

Phase 3 (Retention Phase) 

60. 



  Case No. UNDT/GVA/2018/106 

  Judgment No. UNDT/2020/219 

 

Page 18 of 32 

61. According to the agreed methodology, the first step of the restructuring exercise 

was the establishment of “functional groups”, which were to be shared with the SMC, 

as indicated below: 

The proposed list of functional group titles that will be used to create 

functional groups/retention-review groups, including stand-alone posts 

that will not be part of the 2018 budget, (i.e. posts within OCHA that 

have a unique title/function). 

62. In an email dated 27 December 2017 addressed to the Applicant, the Chief, HRS, 

OCHA, indicated that the Applicant was included in the retention phase and, 

consequently, in a functional group (P-4, Humanitarian Affairs Officer (“HAO”)). 

63. In this regard, the Tribunal points out to the fact that, in OCHA’s new structure, 

there were more P-4 HAO posts than staff members who were supposedly affected by 

the restructuring (i.e., nine available P-4 posts as opposed to seven P-4 staff members 

who needed placement), and, as a consequence, a staff member who is part of a certain 

functional group should have been retained for any post within the said functional 

group. 

64. Indeed, the document entitled “Concept note on restructure procedures”, dated 

9 November 2016 and prepared for the OCHA restructuring exercise, indicates that a 

retention exercise takes place when “the number of staff in a particular function and at 

a particular grade within the affected area being restructured exceeds the number of 

posts available”, which was not the case here. 

65. An example provided in the agreed restructuring methodology further shows 

when and how a retention exercise was to be conduct
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of the retention criteria as set forth in staff rule 9.6(e) and the restructuring 

methodology. 

70. Furthermore, according to the available evidence, only four P-4 HAOs in Geneva 

were moved to Phase 4. Therefore, the Applicant should have been one of the four staff 

members with the lowest score in a comparative review. However, even though the 
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Phase 4 (Placement Phase) 

74. The Tribunal recalls that on 12 January 2018, the Chief, HRS, OCHA, informed 

the Applicant that, following a retention review, she was moved to Phase 4 (Placement 

Phase) and that her profile would be reviewed for placement to the posts compatible 

with her profile and level (see para. 9 above). 

75. She was therefore requested to submit her updated PHP and her latest three 

performance evaluation reports, which she did on 16 January 2018 (see also 

para. 9 above). 

76. In Phase 4, into which the Applicant was unduly moved, there were nine P-4 

posts with OCHA in Geneva and seven P-4 staff members (four of them were from 

Geneva) who needed placement. On 9 February 2018, a suitability review of the 

profiles of the seven P-4 staff members was conducted against the nine P-4 posts in 

Geneva. The Applicant was not recommended for eight posts and recommended with 

reservation for one post (Post Number 30517464). 

77. In fact, in the Methodology, the suitability review entails the following steps: 

a. HR contacts the Program Manager for Terms of Reference (including 

evaluation criteria in terms of education, work experience, language and required 

skills) for each vacant post; 

b. 
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h. Humanitarian Affairs Officer (P-4), Post Number 30519321, Coordination 

Division, OCHA Geneva: the Applicant was not recommended as she did not 

have the required “minimum of one (1) year experience in humanitarian 

situations in the field”; and 

i. Humanitarian Affairs Officer (Emergency Director Group) (P-4), Post 

Number (New), Coordination Division, OCHA Geneva: the Applicant was not 

recommended as she did not have the required “HQ and Field experience”. 

81. Having reviewed the outcome of the suitability review, the Tribunal does not find 

fault with the review itself. However, the Tribunal is particularly troubled by the way 

in which the recruitment for Post Number 30517464 was made. In fact, this post was, 

at the Placement Phase, offered to a permanent appointment holder (Ms. B.) but, later 

on, it was offered to another staff member on a fixed-term appointment who came from 
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101. As already stated above, the Tribunal’s role is not to substitute its decision for 

that of the Administration when it comes to the evaluation of the Applicant’s profile. 

Having rejected the Applicant’s arguments concerning procedural matters, the Tribunal 

finds that the Administration exercised its discretion appropriately in finding that the 

Applicant was not suitable for various posts with OCHA. 

Posts outside OCHA 

102. In relation to this matter, the Tribunal, at the outset, recalls the Appeals 

Tribunal’s finding in Timothy concerning the Administration’s obligation to undertake 

all reasonable efforts to consider the staff member concerned for available suitable 

posts (see para. 54 above), and with respect to suitability (see para. 55 above). 

103. A careful analysis of the recruitment processes for the posts outside OCHA, 

namely those of Programme Management Officer with the United Nations Conference 

on Trade and Development (JO 97977) and of Programme Officer with the United 

Nations Office for Disaster Risk Reduction (TJO 100493), shows that the fact that the 

Applicant came from a downsizing entity and was therefore entitled to “priority 

consideration” was totally ignored by the Organization. 

104. There is no evidence demonstrating that the Organization made all reasonable 

and good faith efforts to afford priority consideration to the Applicant with respect to 

these posts. 

105. As a consequence, the Tribunal finds that the failure of the Administration in this 

regard is also a severe irregularity that taints the recruitment process for these two 

positions outside OCHA and, therefore, renders the decision to terminate the 

Applicant’s fixed-term appointment unlawful. 
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Remedies 

106. In the application, the Applicant requests the following remedies: 

a. That the decision to terminate her appointment be rescinded and that she 

be reinstated at the P-4 level; 

b. As an alternative to rescission, the Applicant seeks two years’ net base 

salary; and 

c. Moral damages for the impact the decision has had on her. 

107. Article 10.5 of the Dispute Tribunal’s Statute provides that the Tribunal may 

order one or both of the following: 

 (a) Rescission of the contested administrative decision or 

specific performance, provided that, where the contested administrative 

decision concerns appointment, promotion or termination, the Dispute 

Tribunal shall also set an amount of compensation that the respondent 

may elect to pay as an alternative to the rescission of the contested 

administrative decision or specific performance ordered, subject to 

subparagraph (b) of the present paragraph; 

 (b) Compensation for harm, supported by evidence, which 

shall normally not exceed the equivalent of two years’ net base salary 

of the applicant. The Dispute Tribunal may, however, in exceptional 

cases order the payment of a higher compensation for harm, supported 

by evidence, and shall provide the reasons for that decision. 

Rescission and compensation in lieu 

108. Since the contested decision concerns “appointment, promotion or termination”, 

in ordering the rescission under art. 10.5(a) of the Statute, the Tribunal must set an 

amount of compensation in lieu of rescission or specific performance, which needs to 

be supported by evidence. As per the Appeals Tribunal, compensation in lieu “should 

be as equivalent as possible to what the person concerned would have received, had 

the illegality not occurred” (Ashour 2019-UNAT-899, para. 20). 
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109. In the case at hand, the Tribunal notes that the Applicant joined the Organization 

on 7 March 2013, on a two-year fixed-term appointment. On 18 May 2018, she was 

informed of the decision to terminate her fixed-term appointment effective 

30 June 2018. By then, she was on a fixed-term appointment until 5 March 2019. 

110.  However, the Applicant was on certified sick leave from 10 March 2018 until 

21 June 2019. After having exhausted all her sick leave entitlements, she was separated 

on 22 June 2019. 

111. The Tribunal finds that due to the gravity of the Organizations’s behaviour 

towards the Applicant and the above-mentioned irregularities and procedural flaws, the 

decision to terminate her fixed-term appointment is unlawful. Therefore, the contested 

decision should be rescinded and the Applicant should be reinstated at the P-4 level. 

112. Nonetheless, as per art. 10.5 of the Tribunal’s Statute, the Organization may elect 

to pay compensation in lieu of reinstatement. Bearing in mind the specific 

circumstances of the case, i.e., type and duration of the contract, length of service and 

the gravity of the Administration’s procedural flaws, the Tribunal finds adequate to set 

the amount of compensation in lieu at two years’ net base salary at the P-4 level as per 

the salary scale in effect at the time the Applicant was separated. 

Compensation for harm 

113. In addition, the Applicant seeks compensation for m
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Appeals Tribunal further held that “the testimony of the complainant is not sufficient 

without corroboration by independent evidence (expert or otherwise)” (Langue 2018-

UNAT-858, para. 18, citing Kallon 2017-UNAT-742). 

115. The Tribunal is of the view that the medical certificate indeed confirms that the 
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Entered in the Register on this 30th day of December 2020 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


