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and such briefings were held on several occasions while the draft proposals were
being prepared (23 September 2021, 18 November 2021 (Coordinating Committee
for International Staff Unions and Associations of the United Nations System only)
and 14 December 2021).

17. On 28 January 20
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22. Upon receipt of the responses, the proposals were further revised and
recirculated to the legal advisers on 2 June 2022, together with a questionnaire
requesting the organizationsd preliminary views on the draft proposals (see annex V).
It is acknowledged that these preliminary views are subject to endorsement by the
executive bodies of the organizations concerned.

23. In the light of the observations received, the draft proposals were finalized and
transmitted to the High-level Committee on Management on 24 June 2022 with an
invitation to take note of them. On the same day, the proposals were sent to the legal
advisers with an invitation to organizations to submit their views to be placed on the
website.®

24. On 14 July 2022, the proposals were sent to the CEB principals with an
invitation to take note of them.

Tribunals

25. In July 2021, the United Nations Legal Counsel informed the United Nations
Dispute Tribunal, the United Nations Appeals Tribunal and the ILO Administrative
Tribunal of the establishment of the Working Group and provided the Working
Groupbs terms of reference.

26. In September 2021, the co-chairs of the Working Group circulated a
questionnaire to the United Nations Dispute Tribunal, the United Nations Appeals
Tribunal and the ILO Administrative Tribunal, aimed at ascertaining the interest of
the tribunals in pursuing increased exchanges, and the frequency and modalities of
such exchanges. No substantive response was received from the ILO Administrative
Tribunal and, accordingly, no proposal was prepared by the Working Group.

27. On 28 January 2022, the report of the Working Group was transmitted to the
United Nations Dispute Tribunal, the United Nations Appeals Tribunal, the ILO
Administrative Tribunal and the United Nations Relief and Works Agency for
Palestine Refugees in the Near East (UNRWA) Dispute Tribunal, informing them that
the consultation process for the proposals had begun and that, at the end of the
consultation process, any comments that the tribunals wished to submit could be
attached as an annex to the present report. The tribunals were also advised that, should
they wish to provide interim comments to be considered during the development of
the proposals, such comments would be welcomed.

28. On 25 March 2022, revised draft proposals were shared with the tribunals.

29. The finalized proposals were shared with the four tribunals on 24 June 2022
with an invitation to provide comments to be annexed to the present report. The
comments of the ILO Administrative Tribunal and the United Nations Dispute
Tribunal are contained in annexes Il and Ill, respectively. The UNRWA Dispute
Tribunal confirmed that it would not submit observations. No comments were
received from the United Nations Appeals Tribunal.

Internal Justice Council

30. On 28 January 2022, the report of the Working Group was transmitted to the Office
of Administration of Justice with a request to share it with the Internal Justice Council,
noting that, at the end of the consultation process, any comments that the Council wished
to submit could be attached as an annex to the present report. The Office was also
advised that, should the Council wish to provide interim comments to be considered
during the development of the proposals, such comments would be welcomed.
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31. On 8 March 2022, the Internal Justice Council provided comments on the draft
proposal concerning the joint chamber.

32. On 24 June 2022, the finalized proposals were shared with the Office of
Administrative of Justice for transmittal to the Internal Justice Council with an
invitation to provide comments to be annexed to the present report. The comments of
the Council are contained in annex IV.

Preparation of the report
33.
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which they based their own decisions. It concluded that, under the provisions of its
statute, ICSC did not have the power to establish the new post adjustment multiplier
but could only make recommendations to that effect to the General Assembly, which
had the authority to approve them. While there had been a practice of ICSC deciding
on the post adjustment multiplier itself, it was not determinative for the Tribunal, in
the absence of an amendment to the ICSC statute, which would be subject to
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from seeking a technical opinion, which it is free to include or not in its written
submissions to the Tribunalo.®

United Nations Tribunals

50. The statutes and rules of procedure of
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statement, it would indicate: (i) the deadline by which the Commission needed to
finalize its statement; and (ii) any issues that might benefit from the observations of
the Commission, as well as any specific questions or requests for clarification;

(c) The ICSC secretariat would provide the responding legal office with any
statement of the Commission or confirm that no statement or other information would
be provided by the requested deadline. The Commission would also reply to any
further requests for information from the responding legal office by the requested
deadline;

(d) Upon receipt of the statement or other information submitted by the
Commission, and unless special circumstances require otherwise, the responding
legal office would normally attach the statement as an annex to its reply to the
application/complaint to be submitted before the tribunal. It might also provide the
ICSC secretariat with a copy of its final reply or relevant sections of the reply insofar
as they relate to the challenge to the implementation of an ICSC recommendation or
decision. Should the responding legal office decide not to attach to its reply the
statement or other information submitted by ICSC, it would inform the Commission
accordingly;

(e) The responding legal office would promptly communicate to the ICSC
secretariat any orders of the tribunal that might be of relevance to the Commission
and keep the ICSC secretariat informed of major developments in the litigation. When
the responding legal office receives a judgment from the tribunal, it would promptly
send a copy of that judgment to the ICSC secretariat.

54. The suggested steps would be without prejudice to an organizationés discretion
as to how to litigate any specific case in the organizationfs best interest. In their
interactions, the Commission and the responding legal office would be mindful of the
time frames applicable to the procedures before the tribunal. The Commission and its
secretariat would at all times maintain the strict confidentiality of any information
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a purely procedural and ad hoc nature, a specific framework agreement does not
appear necessary.

58. Other organizations were concerned that the process would infringe on their
discretion as to how to litigate cases before the tribunals and would accord ICSC the
status of a quasi-party to the proceedings. However, while a responding legal office
is expected, as a matter of good practice, to involve the Commission in relevant cases,
it would maintain discretion as to how to handle any pending case in the light of its
particular legal and factual circumstances.

59. Some stakeholders raised equality-of-arms concerns, asserting that the proposal
would permit the responding legal offices to exercise control over ICSC or have an
impact on the ability of the tribunals to hear the views of the Commission. However,
the proposal, which is directed at facilitating ICSC submissions, does not affect in
any manner the status and independence of the Commission. ICSC would remain free
to express its views as it sees fit. Similarly, staff members would retain the ability to
request the relevant tribunal to seek the Commissionds views or challenge its position
during litigation.

Guidance by the International Civil Service Commission following
tribunal judgments in cases involving the Commission’s
recommendations or decisions

Purpose

60. This proposal considers what actions are required, and by whom, when a United
Nations Tribunal or the ILO Administrative Tribunal issues a judgment involving an
ICSC recommendation or decision. The initial idea for this proposal was discussed in
the previous report of the Secretary-General (A/75/690, paras. 1017104).

Background

61. In cases in which a tribunal determines that the implementation of an ICSC
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Administrative Tribunal reach inconsistent conclusions on a legal question relevant
to an ICSC recommendation or decision.

68. These three types of rulings were not conceived as necessarily interlinked or as
consecutive stages in the same proceeding but rather as three self-standing and
distinct legal procedures.

Common elements of the joint chamber

69. The present section sets out the elements of the joint chamber that would apply
irrespective of the type of ruling or rulings that it would issue. They relate to the joint
chamberds competence, composition and decision-making, procedural matters,
establishment and costs.

Competence

70. To enhance consistency, legal certainty and the rule of law across the United
Nations common system, the joint chamber would be competent to review the following
matters while acknowledging the discretion and technical expertise of ICSC:

(a) Whether an ICSC recommendation or decision is consistent with the
statute and rules of ICSC or whether it would go beyond the powers of the
Commission (ultra vires);

(b) Whether an ICSC recommendation or decision is consistent with
provisions of the legal framework governing the international civil service, such as
acquired rights, and the general principles of international civil service law as
reflected in the tribunalsd case law;

(¢) Whether the ICSC recommendation or decision is consistent with its own
methodology;

(d) Whether the methodology employed by ICSC is tainted by a material
mistake or flaw;

(e) Whether the implementation of an ICSC recommendation or decision is
tainted by a material mistake or flaw.

71. In exercising its competence, the joint chamber would not be permitted to
assume the role and powers of a constitutional court. This is in line with the case law
of the tribunals, which have confirmed that they do not have the authority to review
the lawfulness of General Assembly resolutions.?® The tribunals have also considered
that they do not have the authority to set aside or repeal, or compel the governing
bodies to repeal, provisions of the staff regulations and rules or other legislative
provisions in comparable legal texts of a fundamental nature.?”

72.
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73. The tribunals differ in their approaches to the review of the methodology
employed by ICSC. While the ILO Administrative Tribunal is open to conducting
such a review,*® the United Nations
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(c) In the event of a deadlock, the joint chamber would be augmented with
one additional judge from each tribunal and re-examine the matter.3! Alternatively,
the joint chamber would be augmented with two external judges, each selected by the
tribunals from a roster of judges proposed jointly by the Secretary-General and the
ILO Director General and approved by the General Assembly and the International
Labour Conference;

(d) Inthe event of a deadlock, the question would be referred to the Presidents
of the United Nations Appeals Tribunal and the ILO Administrative Tribunal, who
would have the ultimate decision-making authority.

Procedural matters

77. Upon receiving a request for an interpretative ruling or a referral for a
preliminary or appellate ruling, the Presidents of the United Nations Appeals Tribunal
and the ILO Administrative Tribunal would designate as expeditiously as possible
judges from their respective tribunals to sit in the joint chamber.

78. In considering a request for an interpretative ruling or a referral for a
preliminary or appellate ruling, the joint chamber would be free to interpret the legal
question or questions submitted for its consideration as it may deem necessary.

79. The joint chamber would endeavour to issue a ruling as expeditiously as
possible, normally within three months of notification of the request or referral.

80. The ruling of the joint chamber would be made available to the relevant
individuals and entities. The ruling would also be annexed to the subsequent judgment
of the tribunal concerned (as applicable).

Establishment and costs

81. The establishment of the joint chamber would require parallel amendments to
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87. ICSC, the Secretary-General and the executive heads of United Nations
common system organizations would be able to request interpretative rulings. They
would also be notified of a request for an interpretative ruling and be provided with
an opportunity to make submissions to the joint chamber.%®

88. There are different options concerning the legal authority of an interpretative
ruling of the joint chamber, i.e. to what extent the ruling would have to be followed
by the tribunals in any subsequent cases, by ICSC and by the Secretary-General and
the executive heads of the United Nations common system organizations:

(a) With respect to the tribunals, characterizing the interpretative rulings of
the joint chamber as merely advisory would leave too much discretion to the tribunals
to depart from such rulings and potentially reach conflicting decisions, defeating the
purpose of the joint chamber. Short of making the joint chamber ruling binding on the
tribunals (which might be perceived as unduly constraining the judicial discretion of
the tribunals), they could be required to figive due consideration to such a ruling with
a view to ensuring the consistency of judgments relating to the United Nations
common systemo. The tribunals would thus be expected to provide a reasoned
justification in the event of a departure from the ruling;

(b) With respect to ICSC, giving an interpretative ruling binding force would
allow the joint chamber to act preventively, resolving issues at the source and
avoiding unnecessary litigation. However, in the light of the tribunalsd limited
competence and authority and the particular status of the Commission as a subsidiary
body of the General Assembly, a binding authority of the joint chamberfs
interpretative ruling could undermine the principle that the judges of the tribunals
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stakeholders maintain different views on whether and to what extent inconsistent
judgments of the two tribunal systems warrant changes to the existing jurisdictional
set-
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(b) Encourage the implementation of proposals 1 (facilitating submissions
by ICSC to the tribunals) and 2 (ICSC guidance after a tribunal ruling) by the
United Nations common system organizations and the Commission;

(c) Invite the Secretary-General to complete the work on the outstanding
legal and practical aspects pertaining to proposal 3 for the possible establishment
of a joint chamber, comprising judges of the ILO Administrative Tribunal and
the United Nations Appeals Tribunal, with jurisdiction to issue interpretative
and preliminary rulings concerning cases involving the implementation of ICSC
recommendations or decisions. The establishment of such a chamber would be
subject to the adoption of the necessary amendments to the statutes of the
tribunals;

(d) Approve the continuation of the required resources to allow for the
finalization of the proposal.
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Annex |
Comments of the International Civil Service Commission

Please find below the comments of the International Civil Service Commission
(ICSC) on the draft final proposals on the review of the jurisdictional set-up of the
United Nations common system, which were forwarded to us on 24 June 2022.

We find that the
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applicable law may also be found in the statute establishing ILOAT.® Importantly, it
is for the parties to identify how they wish to conduct their case and to identify what
issues (and what arguments they wish to advance in support) they seek to have
determined by means of judicial adjudication resulting in the final and binding
resolution of the claim. Occasionally, ILOAT will raise an issue ex officio but almost
invariably it will concern a question of jurisdiction or receivability.

Within ILOAT, the judges are guided by the approach of stare decisis.® Legal
conclusions in a case decided by ILOAT are generally applied and followed in
subsequent cases.

We now turn to the three proposals in the working groupis paper. We will
mention the so-called Geneva salaries cases,” because we apprehend that the several
judgments of ILOAT, when taken together with several judgments of the United
Nations Appeals Tribunal (UNAT)® on the same general topic and the differing
conclusions of the two Tribunals, have, centrally, precipitated the investigation called
for by resolution 75/245 B.

Proposal 1: submissions of ICSC to the Tribunal during the litigation

The Rules of ILOAT already contain a provision enabling it to obtain
submissions of any third party in a case before it. However, whether a request for
such a submission is made is within the discretionary power of the Tribunal, and this
situation should not be changed.

ILOAT supports the idea that the views of the ICSC should be made known to the
Tribunal but through the submissions of the defendant organization. In complaints
challenging indirectly decisions taken within the United Nations common system on the
basis of the deliberations of the ICSC, the defendant organization normally defends the
decision taken by the ICSC or the United Nations General Assembly which was
implemented internally. The position of the ICSC can be an important part of the defence
of the decision impugned before ILOAT. Experience indicates that a defendant
organization will contact the ICSC and ask for its opinion, which will be advanced as
part of the organizationds arguments in the case.

This occurred in the Geneva salaries cases, which involved five organizations
(ILO, the World Health Organization, the International Telecommunication Union,
the International Organization for Migration and the World Intellectual Property
Organization). They sought the opinion of the ICSC on the question of its power. A
written opinion was provided by the ICSC by letter dated 23 November 2018, and this
letter was put into evidence by the organizations concerned. This evidence was duly
taken into account by ILOAT and, though it reached a different view about the powers
of the ICSC, that bodyds reasoning certainly was not ignored.

Proposal 2: ICSC guidance following Tribunal judgments

Organizations within the jurisdiction of ILOAT?® are bound to follow and
implement the Tribunalds judgments and the best way those judgments would be taken
into account by the United Nations common system seems to be with the ICSC

5 Statute of the Administrative Tribunal of the International Labour Organization.

6 See judgment 3450, consideration 8.

7 Judgment 4134 concerning ILO; judgment 4135 concerning the World Health Organization;
judgment 4136 concerning the International Organization for Migration; judgment 4137
concerning the International Telecommunication Union; and judgment 4138 concerning the
World Intellectual Property Organization.

8 And two judgments of the United Nations Dispute Tribunal.

9 Out of the total of 59 organizations currently recognizing the jurisdiction of ILOAT, 13 are listed
on the ICSC website as common system members.
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guidance. Though ILOAT does not see itself having a role in this process, it agrees
with this proposal.

Proposal 3: joint chamber

The judges of ILOAT consider that this proposal is fundamentally unsound and
do not support it. At the outset, it should be noted that the discussion in the working
groupds paper of the organizational architecture of the proposed joint chamber (upon
which much of the paper is focused) proceeds on the basis that serving judges of
ILOAT (who have recently been appointed for terms of either five or seven years)
will, in that capacity, serve on, and participate in, a joint chamber or otherwise
facilitate its operation. However, this would be a major change in the role of the
judges of ILOAT, of which they were unaware at the time of their acceptance of their
appointment, which is uncalled for and of doubtful legality.

There is a fundamental underlying problem concerning the deliberations of the
proposed joint chamber. It concerns what would be the applicable law in relation to
any of the proposed functions (giving an interpretative ruling, a preliminary ruling
and/or an appellate ruling). The differences in the statutes of UNAT and ILOAT are
well known and were highlighted in paragraph 70 of UNAT judgment No. 2021-
UNAT-1107, the leading judgment of UNAT (decided by all sitting UNAT judges) on
the question of the Geneva salaries.

In that paragraph of its judgment, UNAT observed that:

A UNAT was aware that its decision was apparently at odds with the decision of
ILOAT on the same questions

A The fundamental structures under which each of the United Nations and ILO
judicial bodies operate differ considerably

A UNAT is bound by resolutions of the United Nations General Assembly
A ILOAT is not bound by resolutions of the United Nations General Assembly

A The resolutions of the United Nations General Assembly together with the
statute establishing UNATX limit the scope of judicial review in the cases then
under consideration, viz. the Geneva salaries cases

ATo quote UNAT: fiThe ILOAT is not constrained by these significant
jurisdictional characteristicso

A This may be an undesirable situation

Differences in the case law arising out of differences in the normative
framework cannot be resolved by judges in a joint chamber. It is improbable in the
extreme that, against this background, judges of ILOAT and UNAT can apply the
same law in determining issues which may have been presented to the joint chamber
for determination.

Moreover, judges of ILOAT would in that capacity be inclined to, if not bound
to, apply principles emerging from ILOAT case law as they would in individual cases
dealt by ILOAT in the ordinary course. These principles may not accord with
principles emerging from the case law of UNAT. An important divergence of principle

10 statute of the United Nations Appeals Tribunal as adopted by the General Assembly in resolution
63/253 on 24 December 2008, amended by resolution 66/237 adopted on 24 December 2011, by
resolution 69/203 adopted on 18 December 2014, by resolution 70/112 adopted on 14 December
2015 and by resolution 71/266 adopted on 23 December 2016.
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application/complaint (for ILOAT, normally a panel of three) could only speculate
about what would be relevant facts for the joint chamber;

(b) The observations made in 1 (b), (f) and (g) apply also in relation to this process
of securing a preliminary ruling;

(c) This process will, potentially, delay, and probably by a considerable period, the
resolution of the individual complaint or application. It will add to the costs of the
litigation (particularly for an applicant/complainant), again probably considerably, by
the preparation of submissions before the joint chamber, which presumably would
have to be responsive to submissions made by all parties the paper contemplates might
be involved (ICSC, the Secretary-General, the executive heads of all other common
system organizations as well as staff representative bodies).

3. Appellate ruling:

(a) The paper, on this topic, says the appellate ruling could, as one possibility, enable
reconsideration by the tribunal concerned of the judgment the subject of the appellate
ruling. This is entirely inconsistent with the entrenched principle in ILOAT of res
judicata, an element of which is that a judgment resolves finally the litigation between
the parties subject to what follows. There is, in the Tribunalds statute, a process of
review. In substance, this is a limited appeal. The review is determined by judges of
ILOAT and it does not involve adjudication by individuals who are not judges of the
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adopted or implemented. The contemplated fipreemptived role of the joint chamber
would turn it into an advisory body and potentially compromise the adjudicative
function of the tribunals. Exercising an advisory role is not consistent with the function
of the tribunals in any system based on the separation of power principle. Moreover,
participation in advisory panels could limit the availability of these judges from
subsequent hearing of similar cases due to potential disqualification. The judges
expect the Organization to have sufficient legal expertise to ensure a priori advice to
the ICSC. Moreover, with regard to the proposals for reforming the work of the ICSC,
which were contemplated in the discussion, it could be suggested that the ICSC be
itself composed so as to ensure the availability of legal expertise in the relevant field,
in addition to other necessary substantive knowledge, or have resort to committees so
equipped.

7. Finally, as concerns the binding effect on the ICSC and the administration
contemplated by the proposal, it would be worth recalling that, as things stand at
present, the tribunals exercise jurisdiction over administrative decisions taken by
executive heads in precise individual cases, whereas judicial review of legality and
rationality of ICSC decisions has only been incidental to this purpose. The tribunals
have no power to invalidate an ICSC decision akin to a constitutional court, and, thus,
the result of the review of ICSC decisions has never been included in the operative
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10. The scope of review (para. 70 of the proposal) merits more reflection. It is well
established that the tribunals have the power to incidentally examine the lawfulness of
the decisions of the ICSC and the acts of the General Assembly insofar as it is alleged
that they pose a conflict of norms (Lloret Alcafiiz, 2018-UNAT-840 paras. 83193). This
is consistent with the common understanding of the judicial review of regulatory acts.
It does not, however, seem feasible for the joint chamber to be bound by the tribunalst
case law, as it was the disparity of case law in the first place that gave rise to the
present exercise. The implementation of the ICSC decision, on the other hand, is the
proper individual administrative decision subject to the tribunalsé fimechanicald
review, that is, a review for compliance with strict parameters of the controlling norm,
where the controlling norm as such is not questioned or not questionable. As such,
this kind of dispute does not require involving the joint chamber.

11. The UNDT judges consider that the option laying out an appellate review (paras.
94796), does not seem well conceived, as it is inconsistent with the concept of appellate
review and the concept of judicial autonomy. Individual judgments, in order to trigger
appellate review, must be appealed by the parties within deadlines, and not by a tribunal
that differs from another judgment. The basis of an appeal is an error of fact and law and
not inconsistency with another, non-binding judgment. The applicants in legal
proceedings have no legal interest in consistency; they have an interest in a favourable
resolution. Likewise, the tribunalsé and the respondentsd legal interest is in defending a
lawful outcome and not in enforcing consistency in the jurisprudence.

12.
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Annex IV
Comments of the Internal Justice Council

1. The Internal Justice Council welcomes the opportunity to provide comments on
the detailed proposals.

2. Accordingly, the Council proposes to supplement proposal 3 on the
establishment of a joint chamber of the International Labour Organization (ILO)
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Whether the proposal/option below is
supported either on its own or as part of a
combination of two or more proposals/options

Yes

No

Views reserved

(a)

(b)

40/40

not transmitted to tribunals for
further action®®

For ICSC (interpretative and/or
appellate rulings)

Binding

Given due consideration

For the Secretary-General and
executive heads (interpretative
ruling)

FAO, IAEA, ITU, OPCW,
UNHCR, UN-Women,
UPU, WFP, WHO

United Nations, ISA,
UNDP, UNICEF

Staff: CCISUA

United Nations, CTBTO,
UNICEF, UNIDO, WIPO,
WMO

Staff: CCISUA, UNISERV

CTBTO, ITU, UNIDO,
UN-Women, WFP, WHO,
WIPO, WMO

Staff: UNISERV
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